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1922 
n<c. 20. 


ON APPEAL FROM THE HIGH COURT AT PATNA. 


Hindu Law—Impartible Estate — Separation—Purchases out of I ncomt — 

Accretion to impartible Estate. 

The established rule that a member of a joint Hindu family can separate 
therefrom by a clear and unequivocal intimation of his intention 1<> 
sever, applies where the estate is impartible; but in that ease, as the 
member separating loses his chance of succeeding to the whole estate, 
it requires strong evidence to establish a separation. In tin* present 
suit, in which it was concurrently found that though there had been a 
separation in residence there had been no separation in worship, the 
Hoard affirmed the decision of the Courts in India that the family 
remained undivided. 

The income of an impartible joint estate is not so affected by its 
origin that it should be assumed to accrete to the estate. Further, as 
tlie holder is entitled to the whole of the income, the principle applicable 
to ordinary joint family estate that self acquired moneys are to be 
regarded as joint property if mixed with the moneys of the joint family, 
does not necessarily apply to property acquired by the holder ol an 
impartible estate out of the income. 

'The deceased holder of an impartible estate hud applied savings out 
of the income to purchasing immovable properties and making loans, the 
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rents and interest being received by the manager of the estate and treated 
in his books as part of the income of the estate: — 

lld<l, that the property so acquired had not become part of the 
impartible estate but remained the separate property of the deceased 
holder. 

Quaere whether movable property can ever be tieated as an accretion 
to immovable property. 

Sarah jit Purtap v. hularjit Purtap ( 1904) l.L.R. 27 A. 20.J doubted. 


Appeal (No. 27 of 1921) from a judgment and decree of 
the High Court (January 31. 1917) modi tying a decree of the 
Subordinate Judge of Ilazaribagh. 

The suit was instituted by the father (since deceased) of 
the respondent against the appellant, sued as a ward of the 
Court of Wards, to establish the plaintiff's right of succession 
to tlie estate of Raja Saroda Narain. the deceased husband 
of the appellant. 

The property in dispute comprised (1.) the ancestral im¬ 
partible estate of Scrampnr. (2.) immovable property acquired 
by the late raja, and (3.) movable property, including 
Government promissory notes, acquired by him. It was 
established in the litigation that the acquired property had 
been acquired out of the income of the estate. 

The deceased raja, who died in 1907 without issue, was 
Hie grandson of the eldest son of Dubraj Singh, who had held 
the estate at one period; the plaintiff was the son of Bharat 
Singh, a younger son of Dubraj. The parties were Surjabansi 
Rajputs governed by the Mitakshara law. 

The plaintiff claimed as surviving member of a joint 
Hindu family; alternatively, lie alleged a custom excluding 
widows from succession, and claimed as heir. The defendant- 
appellant by her defence alleged that there had been a 
separation; she denied the alleged custom and claimed as 
widow; she contended that in any case only the ancestral 
raj was joint property. It appeared that Dubraj Singh 
had granted two villages, one of which was named Chowrah, 
to his younger son Bharat, the father of the plaintiff. The 
defence alleged that thereafter Bharat and his descendants 
had lived at Chowrah separated in food, worship, and estate. 
The plaintiffs case was that the grant was a eustomarv 
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kharposh grant for maintenance, and that there had been j c. 

no separation. 1922 

The Subordinate Judge found that the late raja and the jACAn ~ MBA 
plaintiff were at the time of the former's death members ot kumari 
a joint undivided Hindu family; he. however, found that the 
custom alleged was proved, lie held that the property 
acquired by the late raja had been incorporated by him with 
the impartible estate, and with it passed to the plamtifl. 
in whose favour he made a decree. 

An appeal to the High Court was heard by Chapman and 
Roe JJ the plaintiff having died and the present respondent, 
his son. having been substituted for him. The learned judges 
affirmed the finding that there had been no separation, but held 
that the alleged custom was not established. They found that 
the Government promissory notes had not been incorporated 
with the impartible estate, but that the residue of the acquired 
property had been so incorporated. The notes were accord¬ 
ingly held to have passed to the widow, the present appellant, 
but in other respects the decree was affirmed. 

1922. Oct. 24, 26. Or Gnujthcr K.C., E.B. Hailes, and 
Pulat for the appellant. The proper inference from the 
grant to Bharat Singh and the removal to Chowrah was that 
a severance of the joint family then took place; riuihuraia 
Tam Kumari v. Chaturbhuj. (1) That case, like the present, 
related to an impartible estate, and the facts are similar. 

It is now well settled that impartiality docs not exclude 
the right to sever by a clearly expressed intention to do so. 

The test whether a separation has taken place is the same 
whether the estate be partible or impartible; the Courts in 
India misdirected themselves on that point. The view in 
Laliteshwar Singh v. Rameshwar Singh (2), that in the ease 
of an impartible estate there is nothing for a separation to 
act upon, is not in accordance with later decisions. [Retcrence 
was made also to Parbati v. Chavdhri Naunihal Singh (3). 

Girja Bai v. Sadahiv Dhundiraj (4), and Bnipmth Prasad 


(1) (1915) L.R. 42 I.A. 192. 

(2) (1909) I.L.R. 36 C. 481, 487. 


(.1) (1909) L.R. 36 I.A. 71. 
(4) (1916) L.R. 43 I.A. 157. 

B 2 
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SdujI, v. Tej Bali Singh. (I)| Even if the family remained 
joint the appellant is entitled to all the self-acquired properly. 
The respondent did not satisfy the onus upon him, which 
was to show that it had been incorporated with the ancestral 
property: Parbati Kuvuiri Dcbi v. Jagudir Chunder 

Dhabal (2) ; Janhi Pershad Singh v. D war ha Per shad Singh (3) ; 
M art a za Husain Khan v. Mahomed Vasin Ali Khan. (4) 
In the first of those cases the facts relied on to prove incor¬ 
poration were similar to those in this case. The view 
expressed in Sarabjit Pariag v. /ncUtrjit Paring (5) that 
acquired property not disposed of is to he presumed to have 
been incorporated by intention with the impartible estate is 
erroneous. 


Dunne K.C. and Kenworthg Brown for the respondent. 
The authorities referred 1 o for the appellant establish clearlv 
that an estate impartible by custom can be added to bv the 
incorporation of acquired property. In this ease the facts 
showing that intention were stronger than in Parbati Kumari 
Debt's Case (6) ; here the collections were made bv one office, 
and the entries were made in one set of books. Both Courts 
tound an intention to incorporate save as to the promissory 
notes. There is significance in the fact that the owner died 
without ha\ing taken any step to make the acquired property 
descend differently from the ancestral estate: the view' 
expressed on that point in Sarabjit Partap’s Case (5) has 
never been overruled. There had been a blending of the 
acquired property such as in the case of an ordinary joint 
estate would constitute it joint property: Lai Bahadur v. 
Kanhaia Lai (7); Suraj Narain v. Rat an Lai. (8) No 
difference in principle arises in the case of an impartible 
estate. The cases as to accumulations or purchases by a 
Hindu widow are analogous: see Isri Dut Koer v. Hans - 
butti Koerain (9); Shea Loehun Singh v. Saheb Singh. (10) 


(1) (1921) L.R. 48 I.A. 195. 

(2) (1902) L.R. 29 I.A. 82, 97, 98. 

(3) (1913) L.R. 40 I.A. 170, 181. 

(4) (191G) L.R. 43 I.A. 209. 

(5) (1904) I.L.R. 27 A. 203, 251. 

252. 


(0) L.R. 29 I.A. 82. 

(7) (1907) L.R. 34 I.A. 05. 

(8) (1917) L.R. 44 I.A. 201. 

(9) (1883) L.R. 10 I.A. 151. 
(10) (1887) L.R. 14 I.A. 03. 
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[The respondents were not called upon as to i he alleged j. e. 

separation.] i<)22 

De G my titer K.C. in reply. Having regard to the limited jagadamba 
nature of a widow's estate different considerations there KuMAK ' 
apply. [Mayne’s Hindu Law, para. 629, referred to. | 

Dec. 20. The judgment of their Lordships was demoted In 
Lord Bdckmaster. The appellant in this ease is the widow 
of Raja Saroda Narain. The respondent is the nearest male 
agnate of the deceased, being the son of one Nilkantha Narain, 
the original plaintiff in the suit, who was the son of Bharat 
Singh. The proceedings were instituted for the purpose ol 
establishing the title of the plaintiff to an estate known as 
the Serampur raj or gadi and certain movable and immovable 
property, cash and securities which had been purchased out 
of the income of that estate. The questions with regard to 
the estate and the monies and property representing the 
investments from this income are distinct, and mid to 
separately considered. They have both been ditided 
versely to the appellant, with the exception of the claim to 
certain Government securities which will be more speeia > 
referred to hereafter. Serampur raj or gadi is imparti > e, 
and the family is governed by the Mitakshara law. If thin 
had been no division of the family the property would ha\c 
passed to the plaintiff, but if is asserted that Bharat Sing i 
separated from his father in his lifetime, and that conse¬ 
quently neither lie nor the plaintiff was joint in estate wit 1 

Raja Saroda Narain. 

Now, the facts upon which this alleged separation is based 
have been concurrently found by the two Courts, and are no 
longer the subject of dispute. The argument properly open 
to the appellant is not upon the facts themselves, but that 
these facts, when accepted, do establish separation. The 
facts are these: The village of Chowrah was granted, at a 
date not precisely ascertained but many years ago, by t ic 
then raja to the plaintiff’s father Bharat Singh by way of 
maintenance on a mukarari grant at a nominal rent. 11 
plaintiff’s father, who died in 1879, does not appear to have 
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jxone to reside at Cliowrah, but the plaintiff went there about 
lsSo, when the then raja was a minor and his estate was 
under the management of the Court of wards. The effect, 
of this change of residence necessarily effected a separation 
in food and mess. The High Court hold distinctly that 
there was no separation in religion, and the learned Subordinate 
Judge holds that there was no separation beyond the separate 
living in the maintenance village and the consequent separate 


messing. 


The eases of Girjn liai v. Suda.shir DJmndira} (1) an d 

Kdicul A <nn v. Pnihhu Lai (2) are clear decisions that it is 

competent to a member of a joint family to separate himself 

from the family by a clear and unequivocal intimation of his 

intention to sever; but as in that case the person separating 

forfeits his chance of inheriting the whole of the estate 

by survivorship, it requires strong evidence to establish 

such separation. The latter case illustrates this. It was 

1 here found that tin* separation relied on was a complete 

separation in worship, in food, and in estate; and. further, 

there was good reason for the complete separation, and that 

consequently the requisite evidence was forthcoming. In 

this case these conditions are lacking, and their Lordships 

are unable to think that there has been any misapplication 

of the principles of law which regulate this question, and 

the findings of fact are sufficient to defeat the appellant’s 
claim. 

I lie second question gives rise to greater difficulty. It 
appears that Raja Saroda Narain, when he inherited the 
estate was a minor. The estate was then placed under the 
custody ot the ( ourt ot Wards. On his obtaining majority 
tin la.ja tnteied into possession and appears to have managed 
the estate with care and skill. Towards the end of his life 
misfoitune o\ertook him and he became insane. Ilis estate 
was once more placed under the custody of the Court of 
Wards, and so remained until his death in 1907. 

Oii^inalh the estate was in debt, and as there is no evidence 
of any acquisition of property from other sources, it follows 

(1) L.R. 43 r. A. 151. (2) L.R. 44 I.A. 159. 
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that all the estate possessed by the raja other than the c. 

impartible raj was derived from the income ot the raj ttsell. , g22 

In the end this income produced very considerable propertr . 

There were certain villages, certain mortgages, usufructuary kvmari 
and otherwise, sums due on bonds and decrees, <.o\einunnt Narain 

promissory notes to the extent of two lacs, and other mov- Singh. 

able and immovable properties. With the exception ot the 
Qovernment promissory notes the whole of these have been 
awarded to the plaintiff upon the ground that they repiesen u 
an accretion to the estate and descended with it. The 
Lordships think that this conclusion is wrong, and that ib. 
error is due to the idea that the produce ot the impait.bh 
estate naturally belongs to and forms an accretion to the 
original property. In fact, when the true position is eon- 

sidered there is no accretion at all. 

received is the absolute property of the owner ot the impai- 
tible estate. It differs in no way from property that he mtg i 
have gained by his own effort, or that had come to him 
circumstances entirely disassociated from the owncish.p 
the raj. It is a strong assumption to make that t le nicotm 

of the property of this nature is so affected b\ tin sent 
which it came that it still retains its original character. 

It is possible that this confusion is due to the consideration 

of the position with regard to an ordinary joint 'amt > l - 
in such a case the income, equally with the corpus orms 
part of the family property, and if the owner mtxes his own 
mo c s with the moneys of the family— for example, 

b, puttios the .hoi. into - 

or by treatiUK them in his accounts as ni< is ‘ 

his own earning share with the property with uhidi 

are mingled the character of joint iami y propi 1 ‘ ’ 
no such considerations necessarily apply to the mcoim 

impartible property. 

The whole of the evidence on the matter in the pwtt ■ 
ease as stated by the High Court, is as follows: 
new Properties were acquired out of the savings of Scrampm 
i When there were savings in my hand (the manager 
of the estate) “used to send the money to the raja and take 



INDIAN APPEALS. 


fL. R. 


I. C. 
19 22 


NA RAIN 

Singh. 


receipts from him. The money was utilised by the raja 
by giving loans and purchasing other properties. On some 

IagTdImba ° ocas,ons the raja used to leml the money himself, and these 
Kumari sums arc not entered in our hooks. When the loan was 

"iven through us, then we used to keep accounts of such money. 

J can't give the sums that passed through our hands or their 

proha 1)1 e amount. The moneys that passed through our 

hands were invested in loan and also in purchasing zamindaris. 

The incomes of zamindaris purchased were also entered in 

«>ur books. It was treated as part of the income of the estate. 

Loans with interest repaid were also entered in our hooks. 

That money was also treated as pail of the estate. All this 

was done at the instance of the raja. Loans advanced by the 

raja personally and not through our hands, and those that 

were not entered in the estate account at the time of the 

advance, the money when repaid used sometimes to come 

t ( > our hands and sometimes paid to the raja direct. Those 

that came to our hands were entered in our hook. What 

was so entered into the estate account was considered Is 

estate money with the raja’s consent. I can’t say if the 

raja purchased any landed estate out of the money advanced 
by him personally.” 

For the reasons already given such a statement is insufficient 

to afieet the property with the character of impartiality. 

lether it be possible in any circumstances to treat movable 

property as an accretion to a landed estate of this character 

is a matter not arising for decision. It is true that in Sand)jit 

/ artnp v. IndarjU Partap (It it was decided that movable 

property could be so regarded, but as the point does not 

arise here their Lordships need only say that thev must 

not be regarded as accepting the soundness of that 
decision. 

The facts here are not very different from those in Rani 
"•■bat, A umari v. Jagadi.s Chundcr Dhabal (2), where it was 

' 1 f'tdenee was inadequate to show that certain 

mauzas bought out of the savings of the zamindar were 
attached to the zamindari. In both Janki Pcrshad Singh 

(1) I.L.R. 27 A. 203. (2) L.R. 29 I.A. 82. 
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v. Dwarka Pershad Singh (1) ami Murlnza Jlu-niin Khan v. 
Mahomed Yasin AH Khan (2) the addition of family property 
to the original raj is considered. Both these cases dealt with 
property other than movable property. In the present ease 
their Lordships can see no evidence in the facts stated oi any 
sufficient intention to treat the acquired properties, whether 
the mauzas, mortgages or other personal estate, as part of the 

original raj. 

The consequence is that to that extent the appellant 
succeeds, and the decree of the High Court must be varied by 
declaring that the decree for possession made in favour oi 
the respondent be further varied by providing that it shall 
not include items 2, 3, 5, 6. 7 and 9. in Sch. A to the plaint. 
The respondent will pay the costs ot the appeal. 

Their Lordships will humbly advise His Majesty accordingly. 

Solicitors for appellant: T. L. 11 ihun d C o. 

Solicitors for respondent: Puyh d* Co. 
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PRAGDAS BUDHSBN . 

ON APPEAL FROM THE HI OH COURT AT HOMB.W . 

Sale of Goods—Goods to be mailufactneed by named Mills—Failun of Mills 
to deliver'—Consequent Breach by St Ur rs-Const ruction of Contract- 

Frustration—1 mplied Condition. 

By u written contract dated Novo,niter 28, 1917, the respondent firm 
sold to the appellant firm 884 bales of dhotis as specified to be manu¬ 
factured by named mills, with whom the sellers had contracted for a 
larger number of bales. The contract provided that the goods are 
to be taken delivery of as and when the same may be reee.ved from tin- 
mills; delivery to be caused to he given in full by December -1, 1918. 


• Present : Lord Atkinson, 
Ameer Ali. 

(1) L.R. 40 I.A. 170. 

2 


Lord Sumner, Lord Carson, and Mr. 


J.C* 
1922 
Dec . 22 


(2) L.R. 43 I.A. 269, 281. 
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TIh* sellers c|«*livero.l only part of the goods, owin';- to the mills failing 
to manufacture or deliver to them the balance: — 

Ufhl. that the buyers were entitled to recover damages from the 
sellers; the stipulation as to delivery quoted above .lid not limit the 
goods to be delivered to those supplied by the mills in 1918, nor did they 
make delivery by the mills a condition precedent, and the sellers 
were not relieved of their obligation by frustration of the contract, 
or by any implied condition. 

Judgment of the High Pour! (l.L.lf. l-l B. 907) reversed. 

Appeal (No. 7.> ot 11)21 t from a judgment and decree of 
Ihe High Court in its appellate jurisdiction (November 17, 
J919) affirming a decree of Mcleod C.J. (.June 19, 1919). 

The suit was brought l\v the appellant firm against Ihe 
respondent firm to recover damages for the respondents’ 
failure to deliver under a written contract, dated November 26. 
1917, for the sale of S64 bales of dhotis. The material facts 
appear from the judgment of the .Judicial Committee; the 
terms of the contract appear more fully from a report at 
1. L. R. 44 B. 907 ot the proceedings in tin- High Court. 

Idle liial judge (Maeleod ( ..I.) dismissed the suit, and that 
decision was affirmed on appeal l.y Heaton and Marten J.J. 
The grounds ot their judgments appear shortly from the judg¬ 
ment of the Judicial Committee, and fully, from the report 
above referred to. 


j 192 ~ Xov - 1 I\.C,j 1C. H. Paikcs and C. 

('haudhuri for the appellants. 

MacKinnon A\C. and Porter for the respondents. 

Dec. 20. The judgment of their Lordships was delivered by 

Lord Sumner. Though there is some difference between 
the various texts of the agreement, on which this action 
was Drought, there is no doubt as to its substantial terms. 
It is an agreement for the sale of future goods, to be manu¬ 
factured at and obtained from named mills. It provides 
for the quantity and descriptions of these goods, for the 
prices at which the different descriptions arc sold, and for 
the time and rate of delivery. To some minor and inde¬ 
pendent provisions and to the fact that some of the words 



VOL. L.] 


INDIAN APPEALS. 


11 


arc interlineated, no importance attaches. The agreement 
is simple and of a common type, and the whole question m 
dispute is whether it is an absolute contract to deliver the 
whole of the goods mentioned or whether the sellers are 
relieved from their obligation to deliver a part ol them in the 

events which happened. 

In the text adopted by the Courts below the provision as 

to delivery, after the words which complete the description 

of the goods—namely, “goods under manufacture are sold, 
runs as follows: “the same are to he taken delivery of as 
and when the same may he received from the mills. 
Delivery is to he cause to he given in full by December .11 in 
the year 1918.” An endeavour was made in argument to 
treat these words as a further part ol the diseiiption of 
subject-matter of the contract, so as to confine the goods to 
such as might be received from the mills dining tin umain 
of the year 1918. In their Lordships' opinion this attempt 
failed. The goods to he manufactured are already \ cry 
elahoratelv described, and the goods which aic to hi ddi 
are the 864 bales so described. It was also suggested that 
the words “as and when same may he received from the 
mills" should he construed, as if they were “if and when tie 
same may he received from the mills.” This is to eonver 
words, which fix the quantities and times for deliveries >> 
instalments into a condition precedent to the obligation 
to deliver at all, and virtually makes a new contract. The 
words certainly regulate the manner ot pcrtoimanu, 
they do not reduce the fixed quantity sold to a mere maxi¬ 
mum or limit the sale to such goods, not exceeding ■ 
bales, as the mills might deliver to the defendants during 

the remainder of the year. 

If the contract is for a fixed quantity and, as was the case 
less than that quantity was delivered within the time fixed 
the sellers must either find in the contract some matter of 

excuse or discharge, or they must pay damages. 

The High Court of Bombay found this excuse in t ic a< 

that the mills failed to perform their contract to manufacture 

and deliver the goods to the respondents in the circumstances 


j. c. 

1922 

IIUKNAND* 
K A1 

Fulchand 

V. 

Pragdas 

budhsen. 
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ol till* case. As a matter of fact the mills remained in 
existence and at work, and the looms which could otherwise 
have manufactured goods deliverable under this contract 
were tully occupied in making goods for the (Government of 
India. The utmost that the evidence on this point amounts 
to is to lie found in the following evidence given by a witness 
1 rom the mills: ‘*1 know of contracts with the defendants 
up to March, 191S; delivery was up to date. After that 
Government, contract work began, and defendants’ dhotis 
wore not proceeded with. The mills were commandeered 
by (Government. I had no personal knowledge of what took 
place between the agents and Government.'* 

\o evidence was given of tin* powers of Government to 
require their contract work to take precedence of other con¬ 
tract work, nor do the judgments of the High r ()ll ,t allude 
to the existence of such powers. No evidence was given that 
the mills were requisitioned. It is clear that the Government 
did not take possession of them and. in spite of the use of the 
word “commandeered, it is the plain result of the evidence 
that the Government placed an order with the mills for -mods 
t«) be manufactured, and it was executed in preference to 
the order „f the defeudauts. Whether the manufacturers’ 
mot ires were patriotic or commercial does not matter. It 
was not suggested that there would lie anythin- illegal in the 
receipt of these goods by the defendants, if they could have 
got them, or in the delivery of them over to the plaintiffs. 

Aeeordtngly. having failed to perform their bargain, the 
i espondents must pay damages. 

The High Court of Bombay appear to have been guided bv 
considerations, which seem to their Lordships to have been 
mistaken. They interpreted the contract bv asking them¬ 
selves What it was likely that a reasonable business man 
would have bound himself to do; they thought that there 
l.ad been what is called -frustration of the contract”; and 
they held that the ease fell within the principle of Taylor y. 

a dwell (1) and that a condition of things had failed to 
subsist at the time of performance, which had been mutually 

(1) (18(53) 3 B. & S. 82i?. 
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contemplated by the parties and finally agreed to be essential 

to the obligation of the seller to deliver. 

On the first point the learned judges, no doubt by inad¬ 
vertence, expressed a different proposition from that which 
they must, have had in mind. To interpret a business bargain, 
expressed in the language of commerce, it is no dou . 
important to appreciate the methods and the point ot vieu 
of business men, but this is merely a prudent way of quali¬ 
fying the mind to construe their words, and so to determine 
their meaning, and is a very different thing from postulating 
that reasonable men would have been likely to agree to one 
kind of liability and not to another, and from thus concluding 
that, whatever the words of the contract say, that kind ot 
liability, and that alone, is the obligation o, the contract 
As a matter of fact there is nothing surprising in a merchant 
binding himself to procure certain goods at all events, 
is a matter of price and of market expectations. No doubt 
it is a speculation, but many dealings even m cotton goo . 

are of that character. , ,, Couvt of 

As to the doctrine ot Initiation, un « 

Bombay bad not the advantage, at the time when t ie appea 
was heard before them, of several discussions and decisions 

which have taken place in England since t len m u 
of Lords as well as in the Court of Appeal. The adventure 

of which the commercial purpose is suggeste to ia ' 1 )( 

frustrated, is, of course, the purchase and sale of these w** 

between Hie parties to this contract, an " s ' 1 _ 

was not frustrated. All that happened was that the do 
ants failed to perform their contract. When they have paid 
the damages, one commercial purpose, at dii> ia - 
far from being frustrated, have been tulfilled. 
ships think it unnecessary to enlarge upon ie 

authorities. . 

The mills, from which the goods were to come no dou . 

were contemplated as continuing to exist, though > < (lts 

follow that, in a bargain and sale such as this, the c g 
even the destruction of the mills would affect a contra 
between third parties, which is in terms absolute; but 
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mills did continue to exist and did continue to manufacture 
the goods in question, only they were made for and delivered 
lo somebody else. This is completely outside the principle 
<»! J (ii)/or v. ( <i/(iw( 11 (l) or of the Coronation Cases (Krell v. 
J/f nrif (2); ('in/ Service Co-operative Society v. General Steam 
Xnvigation Co. (3)). 

J he parties having failed to agree the damages, the case 
must be remitted to the Court of the trial judge to assess 
them and to increase the amount adjudged to the plaintiffs 
accordingly, the appeal being allowed with costs here and 
below, and their Lordships will humbly advise His Majestv 
accord insrlv* 


Solicitors for appellants: T. L. Wilson <(• Co . 
Solicitors for respondents: E. F. Turtle r d Sons. 


J.C. * 
1922 
Dec . 11 . 


RAM BUJHAWAN PROSA I) .SI Null and ) 

Another . j Appellants; 

A NO 

NATHIT RAM and Others t > 

.Respondents. 

on APPEAL PROM THE HIGH COURT AT PATNA. 

"u„lu Luw-'Joint Familii Pro,,,,!,-MorUjay, ,\Y, -wHy.-E,,,, of loUrr, 7- 
onipiomuse of former suit-AlUffed admission. 

To a suit upon a mortgage of property of a join, Hindu family at a 

li.gl. rate ot interest i, was pleaded that there was no necessity for the 

mortgage, and that the property was ■•no, a, all liable for pa'vmen, of 

the atnoun, Canned.'' The first defendant had compromised 'a forn.er 

su.t upon another mortgage of the property to the same plain,iff. and fay 

he agreement (which was embodied in a decree, had acknowledged that 

the mortgage now sued on was binding upon him, and that the principal 
and interest under it were due:_ 1 

HeUl, that, the pleading entitled the defendants to contend that there 
!,S "° nPl-PS8it - v for the high rate of interest charged; that the 


CARsov 'an 1 \fe °i‘ > ATK,XS0X ’ Lo|!d Sumner, Lord Parmoor, Lord 
varson, and Mr. Ameer All 

(1) 3B.&S. 82<i. ( 2) 1190.1 ] 2 K.B. 740. 

(3) L1903] 2 K. B. 750. 
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compromise agreement in the former suit did not constitute an admission 
of necessity either as to the principal or interest, hut merely a reservation 
to the plaintiff of his legal rights under the mortgage; and that even i 
the compromise was an admission it did not amount to such proof of a 
justifying family necessity as would discharge the onus upon the pla.nt.tl BUJHawaN 

with regard to the excessive rate of interest. _ s^NGH ' 

Nazir Begam v. Rao Raghunath Singh (19PJ) L.H. 4t» A. 14o 

_ .. ! Nathu ham. 

followed. _ 

Judgment of the High Court reversed. 

Appeal (No. 95 of 1921) from a judgment and decree of 
the High Court (August 8. 1919) varying a decree of the 

Subordinate Judge oi Patna. 

The suit was brought by the first ten respondents upon a 
mortgage bond for Rs. 1000. with compound interest at 
3 per cent, per month payable with quarterly rests. 1 lie 
bond had been executed on July 16, 1903, by the deceased 
father of the appellants, and was secured upon joint family 

property- . . , 

The facts and the terms of the written statements, which 

were material to the appeal, appear from the judgment 

Judicial Committee. Both Courts in India found that there 

was legal necessity for the loan. The Subordinate Judge 

however reduced the interest payable to 1 per cent, pel- 

month simple interest, on the ground that the rate chargee 

was penal. The High Court varied the decree by allowing 

interest at the rate in the bond. The learned judges were ot 

opinion that on the pleadings the defendants could not contend 

that there was no necessity for the rate charged; further, 

that the first appellant’s agreement in compromise ot a former 

suit amounted to an admission on that point. 

1922. Get. 30. Dumie K.C. and Dube for the appellants. 

The plaintiff did not attempt to show that there was anj 
necessity for the very onerous rate of interest impose ; t ic 
onus was upon him: Nazir Begam v. Rao Baghuna , 

Singh (1) That decision establishes that the pleading: ni 
this ease sufficed to entitle the defendants to contend that 
the rate of interest was excessive, even it there was ega 
necessity to borrow the principal. Issues were framed which 

(1) L.R. 40 I .A. 145. 



lr, 


INDIAN' APPEALS. 


[L/R. 


J. c. raised the question. [Reference was also made to ////»•. 
ronath Roy v. Rundhir Singh (1), Nand Ram v. Hhupul Singh (2) 


1922 

F 

Ram 


and Manna Ltd v. ham Singh. (3)) Tlie com promise of 

Bujhawan former suit did not amount to a recognition of the 

Singh 1 2 3 * P 1,0 P riet y of t,u> rat e of interest on this mortgage. That was 
11( ^t part of the consideration tor the compromise. The 

Nathu Kam. 

- reterence to the morto*a<ie now nihmI on meant only that the 

compromise was without prrjudirr lo mis mortgage. The 
first defendant as kart a con hi nut prejudice the position of 
t he joint family. 

'/• K°U ,,,r the respondents. Having regard to the 

compromise agreement the defendants cannot now dispute 

the rate ° r interest charged. There was valuable consideration, 
since part of the claim in the other suit was given up. 

Further, the pleadings did not raise the question of necessity 
with regard to the rate of interest as a separate plea: that 
being so the defence was not open: Ainthu Gape v. Khnkhtu- 
Saint. (4) Issue 3 was merely whether the defendants were 
bound to pay the debt; issue ■"> was whether the interest 
was “penal anTl unconscionable. “ which is an entirely 
different point. No issue raised the question specifically. 

Dioine K.C. in reply. In Man,m Lai v. Kara Singh (3) 

the defendants other than the karta had not pleaded 

specifically that there was no necessity for the rate of interest 
charged. 

Dec. 11. The judgment of their Lordships was delivered by 

Lord Parmoor. This is an appeal from a decree of the 
High Court of Judicature at Patna which varied a decree of 
the judge of the Subordinate Court. Dari Charan Mahto, 
the father of the first of the defendants (appellants), was 
head, and karta. of a Hindu joint family, governed by 
Mitakshara law. He borrowed a sum of R$. 1000, secured 
witli interest at 36 per cent, per annum with quarterly rests, 
by hypothecation, of certain immovable properties of the 


(1) (1890) L. R. 18 I. A. 1. 

(2) (1911) L. R. 34 A. 126. 

(3) Unreported, J. C. July 29. 


1919; the principle laid down 
Xazir Begam’s Case was applied. 

(4) (1922) 3 Patna L. T. 367. 


in 
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joint, family, and executed a deed of mortgage on July lb. 

1903, the rights in which are now vested in the plaint ills 
(respondents). Ilari Charan Mahto died on January IS, 

1911, without redeeming the deed of mortgage. At the time 
of the institution of the present suit to eniorce the moitgage 
bond, it was claimed that there was a sum due on the mort- «■ 

gage for principal and interest of more than Rs. altu - 

making an allowance for payments which had been made 
during the lifetime of the mortgagor. The actual claim m 
the suit was for Rs.32.000, the plaintiffs stating that they had 
reduced the amount of their claim on the ground that the 
mortgaged property was not worth the whole sum due toi 

principal and interest. 

In their plaint the plaintiffs (respondents) pleaded that 
Hari Charan Mahto had borrowed the sum of Rs.1000, at 
the above rate of interest, in order to defray some necessary 
household expenses of the joint family, and that as security 
for the bond money, principal, with interest and compound 
interest, he had mortgaged, hypothecated and made liable 
his milkiat right in certain scheduled properties, which it is 
not necessary especially to designate. In answer to this 
claim the first of the defendants (appellants) pleaded, among 
other things: (a) “That the necessities mentioned in the bond 
in suit are wrong and baseless. This defendant’s father 
never took a shell from the plaintiffs for the requirements 
and the benefit of the family, nor was there any necessity 
for the same.” (b) “That the mortgaged property is the 
ancestral property of the joint family, and is not at all liable 
for the payment of the amount claimed. Nor can the property 
be sold for the payment of the same.'’ (c) “That the rate 
of interest and compound interest and the period tor payment 
of compound interest arc altogether invalid and are by way of 
penalty. Such an invalid contract and such severe terms, 
which are by way of unconscionable bargain, cannot be given 
effect to or put into operation. The account of compound 
interest and the manner it has been calculated are also 
wrong. The plaintiffs are not, in any case, entitled to 

compound interest on the interest. 


Vol. L. 
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I.n has been necessary to set out these pleas at length, 

1922 yim '° the judgment of the High Court has largely turned”on 

1)<)mt 0t 1,1 the written statements, filed on 

BUJHAWAN hehalI ot the other defendants (appellants ), the same defences 
PKOSAD are raised, and in the issues filed before trial, in accordance 

n." ath o' Ran, W,th Ind,an ,)laCtice ’ 3 and 3 are Iv ^vant to the questions 
- x • argued on tin* appeal before their Lordships. The third issue 

raises tile question whether the defendants (appellants) are 

bound Jo pay the debt. Were they benefited by the loan? 

(an the defendant raise his objection? The fifth issue 

raises tlu> question whether the stipulation in the bond for 

payment of compound interest is penal and unconscionable. 

The judge of the Subordinate Court found that the bond 
in suit was genuine and for consideration, and that the 
amount of Rs.1000 hud been borrowed for family necessity 
to enable Hari Charan Malito to defend himself against a 

criminal charge of rioting. On a cross-appeal filed on behalf 

of the defendants (appellants) to the High Court, it was 
argued that a karta was not entitled to defend himself against 
a criminal charge, at the cost of a joint family, and that "there 
was no proof that the joint family property had been hypothe¬ 
cated for any legal necessity of the joint family. The Ifi-h 
Court, however, confirmed in this respect the judgment of 
the Subordinate Court, and the counsel for the defendants 
(appellants) did not ask their Lordships to review the 
concurrent findings of the two Courts, or to reverse this 
portion of the decree of the Subordinate Court. 

The judge of the Subordinate Court further found that the 
stipulation in the bond for payment of interest at 3 per cent, 
per month, and to pay compound interest with three monthly 
rests, was penal, and he allowed simple interest at 1 per cent. 

Per month. This finding appears to have been based, not on 
the conditions which attach when a security is given which 
Purports to hypothecate joint family property, but on the 
provisions of s.16 of the Indian Contract Act, 1872. It was 
set aside by the High Court, which held that s. 16 of the 
Contract Act did not relieve the debtor by reducing the rate 
of interest, except when the Court had been satisfied that 
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the lender was in a position t«> dominate the will of the 
borrower, and that the bargain was unconscionable within 
the meaning of the section. It is not necessary on the 
present appeal that their Lordships should express any opinion bujhawan 
on the respective judgments of the Subordinate Court and *s|ngh I> 

of the High Court on this issue. The case of tin' detendants 
(appellants) was not argued before their Lordships on tlie terms 
of s. 16 of the Contract Act, but on the nature of the obli¬ 
gations created where money lias been borrowed by a kart a 
on the security of the joint family property. It. however, 
it is permissible to accept the finding of the judge of the 
Subordinate Court that simple interest at the rate ol 1 per 
cent, per mensem is a fair commercial rate in the absence ot 
special circumstances justifying a higher rate, and to calculate 
the interest on the loan of Rs.1000 at this rate, then, after 
allowing for payments made, a decree in favour ol the 
plaintiffs (respondents) would, as ascertained on this basis, 
amount to the sum of Rs.236-5-6, the decretal amount 
inserted in the decree of the Subordinate Court. 

It will be convenient, in the first instance, to consider the 
nature of the right which a mortgagee of an ancestral joint 
family property is entitled to enforce against such propcit\ 
where he has proved that there was legal necessity for borrow¬ 
ing the principal sum, but it is not proved that there v*as 
necessity to borrow at the rate ot interest contained in tin* 
mortgage deed. The question whether the defendants (appel¬ 
lants) are entitled to raise this question in the present 
instance will 1 lie considered at a later stage. This Board in 
the recent case of Nazir Begam v. Rao Raghumth Singh (1) 
determined the principles applicable in a case ol this 
character, and it is not permissible for any Court to restrict 
or curtail the principles affirmed in that case. After referring 
to the earlier cases of Hurronath Roy v. Rundhir Singh (2) 
and AW Ram v. Bhupal Singh (3) the judgment proceeds: 

“It is incumbent on those who support a mortgage made by 
the manager of a joint Hindu family to show not only that 

(!) L.K. 46 I.A. 145. ( 2 ) T - R * 18 I A * 2 * 

(3) I.L.R. 34 A. 126. 

O 2 
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1 liorc* was necessity to borrow, but that it was not unreasonable 
lo borrow at some such high rate and upon some such terms, 
and if it is not shown that there was necessity to borrow at 
the rate and upon the terms contained in the mortgage that 
rate and those terms cannot stand. This principle being 
established, the High Court was justified in finding that a 
‘ mortgage upon such terms as those contained in the document 
sued upon, the lands charged being of such value as to make 
the security ample, was an unnecessary extravagance. No 
evidence, it is true, was given on either side, hut the thiim 

O 

spoke for itself. It remains, therefore, that there was 
necessity and. in virtue of that necessity, authority to borrow 
upon reasonable commercial terms, and that the mortgage 
stands as good security to that extent, but that all terms of 
the mortgage in excess of this necessity are outside the scope 
of the authority.” 

In that case the defendants had pleaded that the condition 
relating to interest was very hard, unconscionable and 
inequitable, but it is stated in the judgment that this alle¬ 
gation did not seem to have been intended as a substantive 
plea in itself, but rather as introducing a plea of undue 
influence which failed, and then the judgment proceeds: 

However this may be, their Lordships do not think it safe 
to rest their decision upon a supposed discretion in the Court, 
or an inference by the Judges as to the sum which would be 
sufficient to compensate the mortgagee. In their view, as 
already stated, the question is one of the authority of a 
manager of a joint Hindu family, and it is because their 
Lordships agree with the High Court that this authority 
was exceeded to the extent already stated that they concur 
in the conclusion at which that Court arrived.” 

The decision was applied by the Board in the later case 
of Manna Laly. Karu Singh (1), in which judgment was 
delivered on July 29, 1919. 

Applying this principle to the present case, the consideration 
arises whether the authority of Hari Charan Mahto, being 
an authority to borrow on reasonable commercial terms, 


(I) Unreported, J. C. July 29, 1919. 
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was exceeded in the promise to pay interest at the rate ot 
3 per cent, per month with three monthly rests. Assuming 
that this question is raised in the pleadings, a matter con¬ 
sidered later, the onus of establishing that there was a 
necessity to pay a rate of interest in excess ot the »>rdinar\ 

commerieial terms is on the 'plaintiff, and no proof of lh,s Nathu RAM 

necessity appears to have been given at the trial. The first - 

defendant (appellant) does state in his evidence that there 
was no necessity to borrow money at such inteiost. Tin n 
is some evidence that the property mortgaged provided ample 
security for a loan of Its. 1,000, but, in their Lordslups- 
opinion, if there was absence of evidence on either side, the 
ease speaks for itself, and it 1ms not been proved that it was 
within the scope of the authority of the karta to borrow 
on the terms fixed in the mortgage deed. Their Lordships 
have the assistance of the judge of the Subordinate Court 
in determining the reduction which should hi mailt 
rate of interest, and are of opinion that the rate ot inti list 
adopted by him may be safely followed. Indeed it was not 
argued before their Lordships that this rate should not he 
applied if it was held that the rate fixed in the mortgage 

deed cannot he allowed to stand. 

The High Court of Patna decided in favour of the plaintiffs 
(respondents) that they were entitled to recover the amount 
of interest fixed in the mortgage bond, on the security of the 
joint family property, on two grounds: (1.) That the question 
of excessive interest had not been sufficiently raised in the 
defence of the defendants (appellants). (2.) That, c\(n 
assuming this question was sufficiently raised in the defence, 
the plaintiffs (respondents) were entitled to succeed owing to 
an admission made in the terms of a compromise of 
February 10, 1911, referred to in the decree of February 12, 

1911. 

The defence that there was no legal necessity for the loan 
on the security of the joint family property was raised and 
determined in favour of the plaintiffs (respondents), but the 
High Court held that this defence did not sufficiently raise 
the further question, that the rate of interest was excessive 
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and to tins extent was outside the authority of the karta. 
Tho Hi S h Cou, 'f based their decision partly on the terms 
in which the plea of the defendants (appellants), that there 
was no legal necessity for the loan at all, was raised and stated 
in the written statement of the defendants (appellants), 
and partly on the ground that the written statement contains 
a special idea as to interest contained in para. 10 of the 
defence and in para. ■> of tho written statement. It is not 
possible to say, after the decision of the Board in the ease 
ot Nazir Be (/am v. /[,„> Hmjlmnntk Singh (1), already referred 
to, that a plea of no local necessity for a loan, and that the 
property is not at all liable for the payment of the amount 
claimed, does not open the door for a defendant to say that 
the rate of interest is excessive, and place on the plaintiff the 
onus of proving that the rate of interest is not excessive, 
having regard to all the circumstances which prevailed when 
the loan was made. The defendant in such a ease does not 
lose his right to raise this defence by adding the additional 
plea that, apart from the conditions which attach when a 
karta mortgages the joint, property, the stipulation in the 
h°nd for payment of interest, and compound interest, is in 
itself penal and unconscionable. In view, however of the 

recent decision of this Board, the matter is concluded and no 
longer open to question . 

It becomes necessary, therefore, to consider the second 
ipiestion on which the judgment of the High Court was 
founded—namely, whether the plaintiffs (respondents) were 
entitled to succeed, owing to the admissions made in the 
terms of the compromise of February 10. 1911 . It is neces¬ 
sary to state shortly the relevant factors. On December 19. 
1903, Ilari Charan Mahto executed a further mortgage bond 
in favour of the plaintiffs (respondents), who instituted a 
suit against him and his son. defendant No. 1. to enforce this 
mortgage bond. Hari Charan Mahto died after the institu¬ 
tion ot this suit, and his son. defendant No. 1 in the present 
suit, settled the matter. The arrangement was embodied 
m a consent decree of February 12. 1911. and was in part 


(1) L.R. 4G I.a. 145, 
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carried out by the execution of a sale deed of February Id, 
1911, in which sale deed there is a passage, “Be it known that 
the bond dated July 16, 1903, stands good as before, after¬ 

payment of Rs. 1000 as principal, besides interest and com¬ 
pound interest.” The consent decree provides as follows: 
“Besides the amount claimed, Rs. 1000, as principal and 
interest and compound interest due under the mortgage 
bond dated July 16, 1903, executed by Hari Charan Mahto, 
is due from me under the bond. Only Rs. 1487 out of interest 
and compound interest entered on the back of the bond 
has been realised. The bond is allowed to stand good as 
before—i.e., the principal interest and compound interest, 
will remain due from me.” The High Fourl of Patna held 
that this was a clear admission of liability on the part ot 
defendant No. 1 in respect of both principal and interest 
and compound interest, and that though it was not in any 
sense a ratification of what was done by Hari t'haian Mahto, 
it was presumptive proof of a justifying family nece.ssitj, 
and that hence, if it is necessary to come to a conclusion 
on the question whether there was any necessity to raise tin- 
loan on such onerous terms, it would be sufficient to sa> that 
the subsequent consent of defendant No. 1 to the transaction 
was evidence of such necessity which had not been rebutted, 
and that so far as defendant No. 2 is concerned the question 
did not arise as he was not in existence either at the date o! 
the original transaction or at the date when the compromise 

was made. 

On the construction of the words “the bond is allowed to 
stand good as before, i.e., the principal interest and compound 
interest will remain due from me,” their Lordships are ot 
opinion that they constitute no more than a reservation of 
the rights, whatever they may be, under the mortgage bond 
of July 16, 1903, and that they do not constitute an admission 
of a legal necessity either to the principal amount or ot 11n- 
rate of interest or compound interest. The mortgage bond 
which it was sought to enforce in the suit was executed 
subsequently to the mortgage bond on which the present 
action is founded, and it would be a reasonable precaution 


J. c. 

1922 
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to insert words of reservation in order to ensure that there 

was no interference with the security of the prior bond. In 

the present suit the question of legal necessity for the principal 

of the loan was considered in both Courts, quite apart, from 

the terms of the compromise, although if the terms of the 

compromise are proof as to the necessity of the rate of interest 

they would he proof to the same extent of the necessity of 

% 

the principal oi the loan. This is sufficient to determine the 
matter in favour ot the defendants (appellants). Assuming, 
however, that the construction adopted by the High Court 
is correct, and accepting the view expressed in the judgment 
of the High Court that there was not in any sense a ratification 
of what was done by the father of defendant No. 1, their 
Lordships are unable to accept the conclusion that the com¬ 
promise terms would constitute such proof of a justifying 
. ^ ^ I. as would be sufficient to discharge the 

plaintiffs (respondents) from the onus of proving that there 
were special circumstances which entitled llari Charan 
Mahto to pledge the family joint property on excessive terms 
of interest, or compound interest. The passage is, in any 
ease, nothing more than an admission, for what it is worth 
made bv defendant No. 1, ami if it were necessary to draw' 
it conclusion of fact their Lordships could not agree in the 
conclusion of the High Court. 

Their Lordships will hurriblv advise His Majesty that 

the appeal succeeds on the question of interest or compound 

interest, that the decree of the High Court be set aside and 

the case be remitted, with a direction that the rate of interest 

be reduced to simple interest at 1 per cent, per mensem and 

that the plaintiffs (respondents) pay the costs of this appeal 
and in the High Court. 


Solicitors for appellants: Harrow, Royers t (- NeviU. 
Solicitors for respondents: U\ H\ Box &• Co. 
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GOVINI) LU XM AN GOKllACK 
Deceased) . 


(since ■ 


K k.si’onpknt 


ON APPEAL FROM THE HIGH GOER I' AT BOMBA\ . 

Vendor and Purchaser-Specific Performance-Ayree meat for Sale-Provision 
for Preparation of Contract by Vakil-- ‘ Condition’ -Construct,on. 

Documents may, upon tl.eir true construction, amount to a bin,Imp 
contract for the sale ami purchase of immovable proprety, enforceable 
by specific performance, although they provi.lt- for the preparation of 
a contract by a vakil, and that provision with other terms of the agree¬ 
ment is described in the translation of the documents from Gujarat. 

as a condition. . . 

Von llatzf eldt-WiUte nbury v. Alexander | 1»L!| > 1 --** d»tmgu»h«l. 

Appeal (No. 23 of 1921) from a judgment and decree of 
the High Court in its appellate jurisdiction (July 29. ll)19 ) 
reversing a decree of Marten J. 

The suit was brought in the High Court by the respondent, 
since deceased, against the appellant for specific peifoimantt 
Of a contract dated November 28, 1917, for the sale by tin- 
appellant of immovable property in the City of Bombay. 

The facts arc fully stated in the judgment of the Judicial 

Committee. 

The trial judge, Marten J., dismissed the suit. He was of 
opinion that the documents relied on did not constitute a 
binding contract. On appeal Macleod C.J. and Heaton J. 
reversed that decision, and made a decree ioi sped c 

performance. 

1922. Nov. 7. Upjohn K.C.. De Gruyther K.C.. Hot man 
dree,or,j K.C., K. «. Rttikes and Parikh for the appellant. 
There was no concluded contract between parties. 1 tic 
documents in Gujarati expressly make the drawing up o a 
formal contract by a vakil a condition; further the earnest 


* Present : 
Ameer Ali. 

4 
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J.c. money was not to be paid until that had been done. The 

1922 vakil introduced further terms upon which the parties 

HarTchand fi,iIc<1 ,0 a " lve - T,k “ authorities show that there was merely 
Mancharaii a conditional agreement which the Court could not order to 
Govind 

I.UX MAN 

Gokhale. 


he specifically performed: U’ihh v. Hull ( i). Uoyd v 

Nowell (2); Wul.sou v. Me Album (3); Von Ilatzfcldt-W’ildcn- 

lm, n v. Alexander.(4) The rejected evidence of a separate 

oral agreement was admissible under the Indian Evidence 

Act. 1872, s. 92. proviso 3: Hoyer v. Hadley(5) • Piim \ 
Campbell. (6) 

('Unison K.C.. Tomlin h.C. and /,>. ./. Gtb.wm | ()1 - t | 10 
respondent. The documents in the t.'u.jarati vernacular 
amounted to a complete and binding contract. The vakil 
had merely to daw up in English a contract setting out 
th<. agreed terms; that provision, although described in 
the translation as a condition, was not a condition to which 
the agreement was subject but was merelv a term The 
oral evidence was rightly rejected: no oral agreement was 
pleaded. (Reference was made to Rosxitcr v Miller (7) 
Kulywuy v. Wharton (S) : and Honnnerll v. (9) 

A. If, Raikcs replied. 

Dec. 20. The judgment of their Lordships was delivered hv 

% 

Mti. Amf.er Am. Th , suif w „ich has given rise to this 
appeal was brought by the plaintiff in the High Court of 
■om .ay in Us original civil jurisdiction for a decree against 
lo defendant lor specific performance of a contract entered 

into o„ November 28 . 1917 , for the sale, by the defendant 

o the plaintiff, ot certain immovable property in Bombav. 

Two documents in the Gujarati vernacular were prepared 
on the occasion, one of which was signed by the defendant 
Hand,and Maneharam, the other by the plaintiff, the vendee 
Govind Luxman Gokhale. Both bear one and the same 


( 1) (1877) 7 CIi. I). 29. 

(2) (1895) 2 Cl.. 744. 

(3) (1902) 87 L. T. 547. 

(4) (1912] 1 Cli. 284. 

(9) 


(5) (1803) 2 H. & C. 227. 

(0) (1850) 0 E. & B. 37. 

(7) (1878) 3 App. Cas. 1124. 

(8) (1857) 0 H. L. C. 238. 203, 204 
(IS78) S Ch. D. 70. 
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date, and are practically in identical terms. The document j. c. 
executed by the defendant is marked in these proceedings l922 
as exhibit A; the other, signed by the plaintiff, is marked IIah ' ( 7, aNO 
exhibit Al. Exhibit A, after giving the name and designa- mancharam 
lion of the intending purchaser, the plaintiff, and describing govino 
the vendor, Harichaiul Mancharam, proceeds thus: *1 luxman^ 

agree to give you in sale the said immovable property,- 

together with the messuage building (standing thereon), 
for the price of rupees two lacs and fifteen thousand.” It 
then gives the “conditions'’ of the sale in these terms: “The 
conditions thereof are as follows: 1. The bargain paper m 
respect of the sale of the said immovable property shall be 
made through a vakil within two days from this day and 
at the time of making the bargain paper 1 am to take from you 
by way of earnest money in respect thereof Rs. 10,000 that 
is you are to pay the same to me and as regards Ks. 2 lacs 
and five thousand being the balance you are to pay the same 
to me at the time of the execution of the sale deed by me and 
by way of earnest thereof I am to take irom \ou that is to 
say you are to pay to me Ks. 10 ten thousand at the tim< <>t 
the (execution of the) bargain paper and the balance ot rupees 
two lacs five thousand is to be paid to me by >ou at tin timi 
when the deed of sale is executed bv me. 2. As regards 
the said Jaga premises to be sold suits are pending against 
me in the High Court. If perchance these suits are dccidei 
against me then this bargain shall he treated as cancelled 
and if such a thing happens then I am to return to yon tlu 
Rs. ten thousand without interest received as earnest money 
by me. 3. As to the costs in respect of stamp, registration, 
vakil, &c., in the matter of the said sale which ma\ be incuncc 
on behalf of both the parties, i.e., you and myself the same 
shall be totalled up and borne by you and me half and ha . 

4. The time of completing the said matter of the said sale 
deed is agreed to be six months from the date of the bargain 
paper on the decision in the case being given in my lavour 
during the said period, T am to get passed, i.e., made out 

marketable title for you and to complete the matter of sale 
If perchance the suit pending in the High Court not dispose 
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LC. of within six months then this agreement shali be in force 
1922 till the disposal of the said suit, and on the said suits being 

HarTchanl. <1<,cide<) in my favour 1 iim ,0 complete tho matter of this 

Mancharam sale, and if the High Court suit he decided in mv favour 

^ • • * 

Govind WIt,lin six months I am to complete an<l you are io get eom- 

Gokhale. pleted the matter ot sal ° within six months. 5. For the 

- purpose of the sale you are to get for me the signature of 

Ishwarlal the adopted son of Shankcrhhai along with vour 
signature on the sale deed. (>. h, the matter of this sale 
I am not to pay brokerage. The agreement I have given 
and taken trom you to the above effect of my and your free 
will and pleasure. The 28th day of November 1918 correspond 
with the sud 15th of Kartak 1974. Wednesdav ” 

Exhibit Al, after reciting the terms of the contract in 

para. 7 says as follows: "7. This bargain is for the purchase 

of this immovable property together witii buildiims and 

structures thereon, (you , have given and I have taken from 

you the agreement to the above effect, of our free will and 
pleasure. ’ ’ 

The ease came on for trial before Marten .1. on the original 

T ,lu ‘ Co,,rt - T, "‘ Plaintiff contended that the two 

documents winch tonne,1 the foundation of the suit formed 

a completed contract ; whilst the defendant-vendor urged 

tat it was only a provisional arrangement conditioned to 

< >e preparation by a vakil of a formal document evidencing 

the contract. The learned judge framed a number of issues" 

ml so far as the present appeal is concerned onlv the two 

following are material: (1.) Whether suit is maintainable 

having regard to fact that the writing sued on was conditional 

upon an agreement being entered into? (2.) Whether there 

was a concluded contract between the parties and if so what 
aiv the terms thereof? 

At the trial the defendant attempted to tender some oral 
evidence to show what actually took place on the occasion 
when the parties entered into the agreement relied upon bv 
the plaintiff. The trial judge refused the application in these 
\\oi s. I reject that evidence; irrelevant and inadmissible.” 

In their Lordships’ opinion he was quite right, under s. 92 
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of the Indian Evidence Aet, in rejecting tin- evidonee. and J. c. 

no attempt appears to have been made on appeal to take l9 , 2 

exception on behalf of the defendant to this part of the order 1Iak -- haN1> 
of Marten J. Their Lordships do not think it necessary Manchakam 

to refer further to this matter. Oovind 

On the main case the trial judge came to the conclusion 
that exhibits A and At did not constitute a completed 
contract, chiefly relying on the use of the words, "l he 
conditions thereof are as follows." He considered that the 
condition that the "bargain paper” in respect o! the sale 
shall be made by a vakil within two days from the date ot 
the agreement was a condition to which the whole >ui„u 
was subject, so that until the vakil prepared a bargain paper 
• there was no completed contract. " lie accordingly dis¬ 
missed the plaintiff’s suit with costs. On appeal by tie 
plaintiff to the High Court in its appellate jurisdiction the 
learned judges (Macleod C.J. and Heaton J.) arrived at a 
different conclusion. They held that the two i otUMU 
executed on November 28, 1917, constituted a "binding 

agreement,” and that the provision relating to the preparation 
of a “bargain paper” by a vakil was not a condition to \\ n 
the contract was subject, and accordingly tbc\ reverse( 
order of the trial judge and decreed the plaintiff's suit. 

On appeal before the Board it is urged, on behalf of the 
defendant as it was urged in the appellate Court m India 
that the (lujratihaliers of November 28, 1917, represented 

only a provisional arrangement on which no decree con 
be made. In support of this contention various clauses in 
the document executed by the defendant were ret erred to. 

It is said that the fact that the bargain paper was to he mad. 
within two days from the date of the execution ol the docu¬ 
ments A and Al, and was to he prepared by a vakil, and 
that at the making of the bargain paper the earnest money 
is to be paid, Shows that the real and effective contract was 
to be founded on the paper prepared by the vakil Again, 
reference was made to clause 4, exhibit A—namely, m 

•‘the time of completing the said matter of the said sale 
deed is agreed to be six months from the date of the bargain 
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paper on the decision in the ease being given in mv favor,- 
during- the said period." It may he remarked here' that two 
Harichand sints had been brought against the defendant contesting 
Mancharam ins 1 1 tie to the property which he had bargained to convey 

to the plaintiff, and the reference in para. 4 is to these two 
suits. Their Lordships understand that these two actions 
were subsequently settled, and there is no dispute now as 

regards the title of the vendor (the defendant). 

The appellant’s counsel refers also, in support of his con¬ 
tention, to the fact that formal documents were prepared 
by the defendant's solicitors, in which certain additional 
terms were inserted, and he urges that the insertion of those 
terms indicates that the original agreement entered into on 
November 2b. 1917. was no, intended to he a completed 
contract. On behalf of the respondent reliance has been 
placed on the whole tenor of the two documents, and espcci-illv 

O" elause 7 ° r ox,libit Al. to Show that the parties intended 
to have a definite and completed agreement on that date 
when they executed those two papers, and what was left 
to be done by the vakil was only to embody the contract in 
a formal document and to insert in it such subsidiary terms 
as arc usual u, such conveyances. The learned Chief" Justice 
points out ,n Ins judgment that the word ' conditions” used 
at the beginning of exhibit A. in connection with the prepara- 

!'°n o1 *•'«■ "Iwnta... paper " by a vakil, does not mean that 
d ts a condition to which the bargain is subject, bu, that i, 

,S ° nly . ° n ,‘ > ol ' terms” of the contract. Their Lordships 

concur in that view. 

He has also examined at some length the cases in which the 
principle applicable to the construction of such documents 
is UK own; it is, theretore. not necessary to refer to them 

U1 , tai1 ,n ,his JiHl.ument. Whether an agreement is a 
completed bargain or merely a provisional arrangement 
depends on the intention of the parties as deducible from 
the language used by the parties on the occasion when the 
negotiations take a concrete shape. As observed by the 
and Chancellor (Lord Oanworth) in Rich/icau v. Wharton (1), 

(!) V* 2C4. 


-i'KaRY 

OATS - ^ 
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the fact of a subsequent agreement being prepared may lu 
evidence that the previous negotiations did not amount 
to an agreement, but the mere tact that pel sons w idi to ll <‘" Hah1chan1) 
a formal agreement drawn up does not establish the \n-o- Ma ncharam 

.•*«,*»*< Z'. 

GO\ INI) 
LUXMAN 
GOKHALE. 


position that they cannot be hound by a previous agreement 
In Von Hatzfeldt-Wildenburg v. Alexander ( 1) Vaik. r .!. laid 
down that where "the acceptance by the plaintiff was subject 
to a condition that the plaintiff's solicitors should approve 
the title to and covenants contained in the lease, the title 
from the freeholder and the form of contract,” the negotiations 
did not form a binding agreement between the parties. 

The facts of that case were wholly different from the 
present, but the judgment marks the difference between a 
completed and binding agreement and one subject to a 
condition. Here exhibits A and A1 show clearly that the 
parties had come to a definite and complete agreement on 
the subject of the sale. They embodied m the documents 
that were exchanged the principal terms of the bargam on 
which they were in absolute agreement, and regarding which 
they did not contemplate any variation or change. '1 he 
reservation in respect of a formal document to Ik pupaii 
bv a vakil only means that it should be put into proper shape 
and in legal phraseology, with any subsidiary terms that 
the vakil might consider necessary for insertion in a formal 
document. The letter of December 1, 1917, by the defend¬ 
ant's attorney to the plaintiff s solicitor shows that the terms 
of the vernacular document A were regarded by them as 
forming the foundation of the contract. 1 bet an as to ou 
"With reference to your letter of yesterday, delivered to us 
by your articled clerk after 4 p.m.. we note that you agree 
that the alterations which you had made in the mg is i < ia 
agreement prepared by us and handed to your client arc 
not in consonance with the terms of the (iujrati chit i w "< ' 
our client gave to yours. We, however, do not agree » ' 

you that the English agreement as drafted by us origins >, 
or as sent to you with our letter of the 29th ultimo, is not in 
consonance with the terms ot the said chitti. 


(1) [1912] 1 Cli. 284. 
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J. c. Clause 7 of exhibit Al, to which reference lias already 

1922 been made > is explicit: “This bargain is tor the purchase 

Har7chand Gt this immovable Property, together with buildings and 
Mancha ram structures thereon, (you) have given and I have taken from 


GoviNn you the agreement to the above effect, of our free will and 
Lux man pleasure.'' It shows clearly that a completed bargain was 
o kha le intended by the plaintiff. 

On the whole, t ho re to re, their Lordships are of opinion that 

the judgment appealed from is correct, and that this appeal 

should be dismissed with costs. Thev will humblv advice 

* • 

His Majesty accordingly. 

Solicitors for appellant: 7\ L. Wilson <(• Co. 

Solicitors for respondent : Lot ten tl* Hart. 


J. c. 
1922 


Dec . 20. 


KAMULAMMAL (since Deceased) 


Appellant 


ANT) 


VIS VAN AT II AS W AM I X AIC K E l\ (since 

Deceased) and Others. 


Respondents. 


ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Hindu Laxu-1 nherita nee-Sudras-Illegitimate Son-Extent of Share-Widow 

of Deceased. 

The half share which, under the Mitakshara, ch. 1 . s . 12, an illegitimate 
son of a sudra takes in the estate of his deceased father is a half°of that 
winch he would have taken had he been legitimate, not a half of the 
share which the other participants take. Thus, as against the widow 
of the deceased, an illegitimate son takes a half, not a third of the estate. 

Judgment of the High Court, following previous decisions of the Madras 
High Court, affirmed. 

Appeal (No. 45 of 1919) from a judgment and decree of 
the High Court (October 25, 1915) varying a decree of the 
Subordinate Judge of Madura (October 14, 1905). 

-Present: Lord Buck.master, Lord Phillimore. Mr. Ameer Alt, 
bin Lawrence Jenkins, nnd Lord Salvesen. 
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The suit related to Die estate of the zamindar of Bodi- 
naiekenur, a sudra, who died in 1888, and was brought by the 
first respondent (since deceased) against the appellant (since Kamul 
deceased), who was the widow of the zammdar, his daughter, ammai. 
and other collateral relations, all of whom wen defendants VISVANATHA 
and respondents to the appeal. The zamindar left no ^ 

legitimate sons. 

Both Courts in India had found that the plaintiff was 
illegitimate and had rejected his claim to the impartible 
zamindari. The trial judge, upon a remand, had found that 
the estate of the deceased included much property winch 
was his self-acquired property ; he held that the plaint.ft 
was entitled to one-third of that property, and the widow 
to two-thirds. Upon appeal to the High ( outt the <‘ ll “ 
was varied, it being held that the illegitimate son and the 
widow were each entitled to a half of the self-acquired 
property. The litigation involved other points, hut upon 
the present appeal the only substantial question was 

of those views was right. 

The learned judges of the High Court (Miller and Abdur 
Rahim JJ.) in dealing with the question in point sau as 
follows: “The first question to be decided is whether n- 

plaintiff as the illegitimate son of his deceased father is 
entitled to share equally with his widow, the (its! u mi a 
or whether lie is only entitled to half of her share, i.e <o 
one-third of the properties. In a series of eases ... Madras 

beginning with R,moji v. Kand.ji (1) it has been held that 

V ir. hie deceased father along 
an illegitimate son succeeding to Ins tlt 

with a widow, daughter, or daughter’s son. is entitled to l.a 
of the properties and not merely to one-third: 

Thirumdlai (2) ; Chinnamnuil v. Vaiadinajulu {);■ " n “" 

Anniv. Aw*Htti. (4) In Rahix. Oovinda (5, \\estro,.p -• J • 
elaborately reviewed all the texts of Hindu law dealing w 
the rights of an illegitimate son and came to tie lonci. 

(as we understand the judgment) that the lllegitima e 


(1) (1885) I.UK. 8 557 - 

(2) (1887) I.L.H. 10 M. 334, 343. 

(5) (1875) T-L 


(.'*,) (1892) I.L.H. 15 M. 30. 
(4 ) ( 1909) I.L.H. 33 M. 220 

.R. 1 B. 9 7 - 


Vol. L. 
5 
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was entitled to a hair share of the properties; and in 
Seshagiri v. Grirewa (1). Sargent C.J., who delivered the 
judgment of the Court, took the same view and understood 
the decision in Ftahi v. Govindn (2) as laying down the same 
rule. The learned vakil for the respondent invited us to 
construe for ourselves the original text of the Mitakshara 
which' he says is clearly in his favour. He also cited the 
commentary of Apararkn on the text of Vajnavalkva and 
tire commentary of Medal ithi. the well known commentator 
of Manu, on the same text. He further contended that all 
the text-book writers on Hindu law who knew Sanskrit have 
construed the passage of the Mitakshara in the wav Ire 
construes it. .Much may no doubt Ire said irr favour of this 
construction. But the decisions of this Court, are not based 
merely on the interpretation of the text of the Mitakshara 
In Hanojiv. Kundoji (3). in which the position of an illegi¬ 
timate son was fully considered, reliance was placed on °a 
passage from the Dattaka Chandrika which states in clear 
terms that the illegitimate son shares equally with the widow 
daughter, and daughter's son. It was this very passage of 
the Dattaka Chandrika which was relied on as authority 
lor not excluding the widow from the succession when there 
IS an illegitimate son. whereas the Mitakshara omits the 
widow from tin. category of persons who are not exclude,! 
by the illegitimate son. The Dayabhaga which gives the 
illegitimate son an equal share with the daughter and 
daughters son was also referred to. In this state of things 
we arc not prepared to depart from the course of decishm. 

i" this Court which hold that the plaintiff is entitled to share 
equally with the widow.” 


9-2. Aov. 20. 21. Dc Gncytber K.C. and Dube for the appel- 

1 „ F P° n thl ' true construction of the Mitakshara, eh 1 

s \. , the lUe&ltlmate son tokos only half the share to which the 
Widow .s entitled; he therefore takes one-third, and the widow 

vo in s. That view is supported by Chellammrd v. 

(1) (1S89) I.L.R. 14 B. 282. (2) (l875) j r g j R 

(3) (1885) I.L.R. 8 M. 55 7 . 
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Rang < tna>thwn Filial (1) and Gangahai Pciragga v. lUtndu. (2) 
The latter, a decision of the Bombay High Court, is directly in 
point. In the decisions relied tin in the High Court the extent 
of the share was not the real point at issue, and previous eases, 
or the view expressed in Mayne’s Hindu Law, para. •>•><>. v 
was given effect to without discussion. The decision oi the 
Bombay High Court in 1915, already referred to, was armed 
at upon a full consideration of the texts. I'he Dattaka 
Chandrika is against the appellant's contention, but it is a 
treatise upon adoption not upon inheritance. I Reference was 
made to Sethur’s Hindu Law of Inheritance, Bart I., p. 163; 
Savarhikari’s Law of Inheritance, p. 942; < those’s Hindu 

Law, p. 771.] 

Mathew K.C. and Ingram for the first respondent. The 
illegitimate son takes a half of the share which he would 
have taken had he been legitimate; consequently, he and 
the widow take equally. That view is supported by a current 
of authority in Madras. Although the decisions do not 
always discuss the question, it is significant that ovei a long 
period of years the contrary view does not appear to have 
been contended for. This respondent's contention is supported 
by the statement in Strange’s Hindu Law, vol. n., p. 70, by 
West and Bolder, and by Mayne. None of the Bombay 
cases deal with the case of a widow. Further, the text of he 
Mitakshara does not expressly mention the case of a widow 
competing with the illegitimate son, and it (.uinol 
assumed that the same principle applies as in the case of a 
daughter or daughter’s son. The rule contended for maims 
the shares definite, whereas the contrary view would givi 1 ,s( 
to less clear results. 


De Gray the r K.C. replied. 

Kenworthy Frown for respondents Nos. 3 to 8. 

Dec. 20. The judgment of their Lordships was delivered by 

Sir Lawrence Jenkins. This is an appeal from a decree' 
dated October 26, 1915, of the High Court of Judicature at 
(1) (1910) I.L.R. 34 M. 277. (2) (1915) I.L.R. 40 B. 369. 
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1022 
Kami i 

AMM \ I 

1 ’. 

ISVANATH ' 
SWAM I 
NAICKEK 



36 


INDIAN APPEALS. 


[I,. R. 


J C. 
1922 
Kamul- 

AMMAL 

z-. 

VlSVANA'J H 
«WAMI 
N AJCKI R. 


.Madras, which varied a decree dated October 14, 1905. of the 
Court of the Subordinate Judge of Madura. 

The ease started as far back as April 25, 1902, and is one 
of much detail in which numerous issues have been raised; 
x but tin* points now in contest have been reduced to two. 
and it will only be necessary to set forth so much of the 
complicated story as relates to them. 

In December, 1888, Kanin raja Pandiya Naicker, the 
zamindar of Bodinaiekenur. a sudra by caste, died, and there 
survived him (among others) his illegitimate son the original 
plaintiff in the suit, his wife the original first defendant, his 
daughter the second defendant, and certain collateral agnates 
who are parties to the suit. lie left no legitimate male issue. 
The appellant set up a paper writing as her husbands last 
will. Both Courts have held it not proved. Though this- 
finding has been questioned it) the appellant’s ease, its pro¬ 
priety is, in their Lordships' opinion, concluded bv the 

concurrent findings of tin* Courts in India. And so the onlv 

% 

point left for decision is whether the plaintiff, as tin* sole 
illegitimate son of the late zami ndar. was entitled as against 
the appellant, the lawfully-married widow, to a one-third 
<»r a one-half share in the personal or self-acquired properties 
of the zamindar. 

1 In* Subordinate Judge decreed only one-third in his favour; 
the High Court held him entitled to one-half. From this 
decision the widow has appealed. Both the widow and the 
illegitimate son have died during the litigation, and repre¬ 
sentatives have been substituted in their place. The rights 
of the illegitimate son of a sudra in the Madras Presidencv 
rest principally on a text ot 5 ajnavalkva as explained and 

developed in the Mitakshara and other authoritative 
commentaries. 

In the concluding section of eh. 1 of the Mitakshara the rights 
of a son by a female slave in the ease of a sudra s estate are 
considered. Jt is conceded that the plaintiff comes within 
the scope of the section. In para. 1 the text of Yajnavalkya 
is quoted, and in the second paragraph it is interpreted. 
According to Colebrook’s translation thev run as follows: 
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"1. The author next delivers a special rule concerning tin: 
partition of a sudra’s wealth. liven a son begotten by a 
sudra on a female slave may take a share by the father s 
choice. But if the father be dead the brethren should make 
him partaker of the moiety of a share; and one who has no VISVANATH1 
brothers may inherit the whole property in default of w,t 

daughters’ sons.' 2. The son begotten by a sudra on a - 

female slave obtains a share by the father’s choice or at Ins 
pleasure. But after lthe demise of] the father, it there be 
sons of a wedded wife, let these brothers allow the son of the 
female slave to participate for half a share; that ts, let then, 
give him half [as much as is the amount of one brother s] 
allotment. However, should there be no sons of a wedded 
wife the son of a female slave takes the whole estate, provided 
there be no daughters of a wife nor sons of daughters. But. 
if there be such, the son of the female slave participates for 
half a share only.” The words enclosed in brackets are a 

gloss by Balambhatta or Subodhini. 

Here the contest is between the illegitimate son and tin- 
widow, and though the widow is not. named in the text it is 
well settled that as a preferential heir to the daughter s son 
she is included among those who share with the illegitimate 
son and it would serve no useful purpose to speculate why 
she’was not mentioned in the text. But the measure of tin- 
respective shares still has to be determined. The text and 
the commentary speak of the illegitimate sot. being made 
partaker of a moiety of a share or participating for halt of a 
share, but there is no explicit statement as to the unit m 
which he is to take his half-shale. There are two possible 
views-either that he is to take one-half of the other partici¬ 
pant’s share, or one-half of what the illegitimate son would 

have taken had he been legitimate. 

Mr. J. R. Gharpure, an able Sanskritist and a vakil ol 
the Bombay High Court, in his recent translation of the 
Mitakshara, renders the text of Yajnavalkya as providing 
that the brothers should make the illegitimate son “a halt- 
sharer”; and his translation of Vijnaneswara’s commentary 
on this text is “these brothers should make that son ot the 
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female slave* a half-sharer, i.c .. they should give him a half 
from their own allotment.” He appends a footnote in which 
he says this is made clearer by Balambhatta and Subodhini, 
ammal ;m<1 Ji'ives what purports to be a quotation from Balambhatta 

Visvanatha and Subodhini iu these word * : From the entire estate 

swam i a half of what would be regarded as his share ic one-half 

V A ICKFR ad i I 

-' of the amount allotted to a legitimate issue.” Their Lordships 

have unfortunately had no opportunity of examining these 
authorities. This rendering •‘half-sharer.” which is not 
without significance, is also to be found in Ran Saheb Mandlik’s 
translation of Ya.jnavalkya's text. 

In the Savasvati Vilasa this text is cited, on the comment 
on u is '•» these terms: “The meaning is that even when 
there is a daughters son, the son of tlie female slave takes 
only a half” (para. 396). 

The Dattaka Chandrika, ch. :>, s. 31. deals with the text 
as follows: “Therefore if any. even in the series of heirs 
down to the daughter’s son, exist, tlx* son by a female slave 
does not take the whole estate, but only shares equally with 
such heir.” Though the Dayabhaga is not a governing 
authority in Madras it is worthy of notice that in commenting 
oji this text Jimuta \ ahana lays down that if there be a 
daughter’s son the illegitimate son shall share equally with 
him. adding the explanation that as no special provision 
occurs it is fit that the allotment should be equal (ch. 9, 31 ) 

1 lie Daya Lvrama Sangraha, another Bengal authority, is 
to the same effect (VI. 1-35). In Colebrook’s Digest the rule 
is tint her elaborated, and it is there said that “after the 
death of the father, if no such will had been declared, the 
brethren born of a wife legally manned shall allot him half 
a share—that is, half of such share as would have been 
assigned had his mother been legally married. Consequently 
a son by a female slave not superior in class to her sudra 
master shall obtain the moiety of a full share.” 

These last-cited commentaries, while not of governing 
authoiit\ in Madras, at any rate show the sense in which the 
text has been understood elsewhere. 

Though in ch. 1, s. 12, of the Mitakshara there is no 
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explanation of how the half-share is to Ik* computed, still 
in another part of the treatise there are directions winch 
indicate the method of computation approved by its author 
in the ascertainment of fractional shares. Thus in ch. 1, amm.al 
s. 7. para. 5, it. is provided that “sisters should be disposed VlSVANATH \ 
of in marriage, giving them as an allotment the fourth l>art 

of a brother’s own share.” In para. 6 it is said that the - 

meaning is that the girl slu.ll be allowed to participate tor 
a quarter of such a share as would be assignable to a brother 
ot the same rank with herself. This is worked out in para. < 
as follows: "For example, if a person bad only a Brahman 
wife and leaves one son and one daughter the whole paternal 
estate should be divided into two parts and one such part be 
sub-divided into four; and tile quartet b< ing gi\cn to 1 
girl, the remainder shall be taken by the son. Or. it there 
be two sons and one daughter, the whole of the father s estate 
should be divided into three parts; and one such part >e 
sub-divided into four; and the quarter inning bun 11 
the girl, the remainder shall be shared by tin* sons, 
if there be oine son and two daughters the tatini s h 1 ' t 1 1 ■ 
should be divided into thirds, and two shares lie several y 
sub-divided into quarters; then, having given two quarter 
shares to the girls, the son shall take the whole of the residue. 

It must he similarly understood in any ease of an equal or 
unequal number of brothers and sisters alike in rank. ’ 

In the second volume of Norton’s Beading Cases, p. • . 
reference is made to a ease of Annasam-u Moodclh, v. 
raraya (1). and the ruling is stated in these terms: ‘ W here 

plaintiff (illegitimate) and defendant (legitimate) " T ei >' 
brothers the property was divided one-quarter to t it p am l 
three-quarters to the defendant. ” This would be in con¬ 
form i tv with the rule of division that would given an ille¬ 
gitimate son one-half of The share to wlneti he would hau 

been entitled bud he been legitimate. 

Reference, however, has been made to (ri,nffl,,>( " ' - 
Banda (2), where it was decided by the Bombay Il.ghCou.t 
that in a competition between the widow and an illegitim.i . 


(1) Mad. S.K. 18(50, p. H. 


(2) ) . L. K . 40 B. 309. 
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son the son took only one-third. But from the judgment 

delivered it is apparent that this conclusion was not in 

accordance with tlie view that the learned judges took of the 

text and the commentaries, but was founded on what they 

understood to be case-law of the Bombay Presidencv. 

• 

If the true method of computation be to allot to the 
illegitimate son one-half of what he would have taken had 
he been legitimate, then where the competition is between 
the illegitimate son and the widow the allotment of the 
respective shares presents no difficulty. Such a son if born 
ot a lawfully-wedded wife would have taken the whole; bv 
reason ot his illegitimacy this would be reduced to one-half- 
and so he and the lawfully-married widow would take in 
equal shares. 

In Madras this result, according to the judgment of the 

High Court now under appeal, has the support of the case-law 

of that Presidency, and it was definitely stated in the course 

of the present argument, without being controverted, that 

as between an illegitimate son and a lawfully-wedded widow 

there has been no departure in Madras from the rule of equal 
shares. 

The learned judges of the High Court, after a reference to 
the decisions, say: “In this state of things we are not 
prepared to depart from the course of decisions in this Court, 
which hold that the plaintiff is entitled to share equally 
with the widow.” This, in their Lordships* opinion, was 
the right conclusion at which to arrive, and they will accord¬ 
ingly humbly advise His Majesty that this appeal be dismissed 
with costs. There will he only one set of costs. 


Solicitor for appellant: //. S. L. Polak. 

Solicitor for respondent No. l-.D. Graham Pair. 
Solicitor for respondents Nos. 3 to 8: Douglas Grant. 
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ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Mortyage-Interest-Ojt'er to discharged fusal to accept 'J 
of Tender—Mortgagee in Possession—Fixed annual sum fa » iaiu> 

Expense#—Validity of Provision. 

Ii a mortgagee unequivocally refuses a proposed payment of the amount 
due the mlftgagor taao. hound to make a forma, tender of tt, and the 
mortgagee cannot recover interest accruing subsequently. 

Hunter v. Daniel (1843) 4 Hare, 420, 4: , ,: > . applied. 

But a letter arguing that payment was not n^essary havmgregard 

to an unenforceable provision m the moitgage n.im outgtanding 

default the mortgagee can purchase the propel \ necessity of a 

amount—is not a refusal which dispenses with the necessity 

tender. It was therefore not necessary to decide whether the a ove 

applies where the mortgagor has not the money or the control ot » • 

A term in a mortgage whereby the mortgagee in possession can c targe 

a fixed annual sum in respect of several charges an expense * > which 
able amount is not invalid as giving the mortgagee an advan 0 

lie is not entitled to exact. 

Appeal (No. 21 ot' 1921) from a judgment and decree oi 
the High Court (November 21, 1917) varying a decree of the 

Subordinate Judge of Vizagapatam. 

The suit was brought by the husband, since deceased, 
of the first respondent to enforce a mortgage with possession 
of the proprietary estate of Uratla and other lands executed 
on March 2, 1891. The defendants were the present appel¬ 

lants, assignees of the equity of redemption, and the mort¬ 
gagors. The appeal raised three separate questions as to 
the amount, due under the mortgage. Those questions an 
the material facts oi the case appear from the judgment 

of the Judicial Committee. 

The most substantial point was whether any interest could 

* Present : Lord Buck master. Lord Phii.limore, Sir John Kduf. 
Sir Lawrence Jenkins, and Lord Saia'esf.n. 


J. C. 1 
1922 
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be charged after February 1. 1899, when it was alleged 
that there had been an offer to redeem, no tender having 
been made as the mortgagee had refused to accept payment. 
< >n this point both Courts in India had held that the offer 
to redeem was not bona tide as the defendants had not the 
money necessary. The High Court (Ahdur Rahim and 
Oldfield J»J.) had reversed the trial judge upon one point. 
The deed provided for the mortgagee in possession taking 
credil for Rs. 4000 annually in respect of certain charges and 
expenses in connection with the land. The trial judge held 
that the mortgagee was entitled to debit only the actual 
expense incurred; the High Court held that having regard 
lo the variable amounts of the expenses ihe mortgagees 
were hound by their agreement. 


1922. Nov. 28. 30. 1 gjoh n A.C.. Narosim/urni. and ('. I’. 

llao for the appellants. Interest is not chargeable after 
February 1, 1899. The appellants proposed to redeem, 
but the mortgagee by his letters refused to accept payment. 
That dispensed with the necessity of a lender and rendered 
s. * s 4 of the Transfer of Property Act inapplicable. A tender 
being waived it was not necessary to impure whether tin* 
mortgagor had the money; had the tender not been waived 
lie might have borrowed it. The provision as to the fixed 
charge of Rs. 4000 per annum was a clog on the equity and 
invalid: Krcglinger v. New Patagonia, dr., Co. (1) With 
regard to the question as to the Rs. 10,000, the obligation 
lo give possession was separate from the obligation to pay 
hs. 10,000. | Reference was made also to Ilarcndra Lai Hog v. 

J)asi. (2) |. 

l)( Grui/ther KX\ and H.enwot'thg Brown for the respondents. 

I he letters did not amount to such a refusal as dispensed 
with a tender. Transfer of Property Act, 1882, by ss. 83 
and 84, expressly provides for a deposit in Court in the absence 
of a tender; consideration of the position under English 
decisions does not arise. There was no genuine offer to pay. 
The High ( ourt found not only that the mortgagor had not 


C) [19141 A. C. 25, (31. 


( 2 ) ( 1901 ) L. K. 28 I. A. 89. 
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got the money, but that he eould not tret it. That absence J. c - 

of ability to pay could not be waived. 1922 

Upjohn K.C. in reply. The principle of Cort v. AmbergoU chalikani 

By. Co. (1) applies; there was a waiver of all conditions. 

Nov. 30. The judgment ol' their Lordships was delivered by T “ N1 

Lord Buckmaster. Three questions are raised upon this 
appeal. They all arise out of the rights created under .a 
mortgage deed which was executed on March 2, 1391. in 
favour of the first plaintiff in the suit by the first defendant. 

The appellants are assignees of tlm equity of redemption ol 
that mortgage, and claim that in the accounts taken to 
determine the true amount due under the deed three mistakes 
have been made adverse to their interests. 

The mortgage deed itself is in a peculiar form. It is a 
mortgage with possession to secure the u payment ol 
Rs. 180,000 with interest at the rate of R. 1 I'd’ cent, per 
month; the principal of the debt is to lie repaid by sums 
Rs. 10,000 payable year after year, beginning on February , 

1892, down to February 1, 1398, and on February 1, 1«J- . 
the entire balance of the debt and the interest is to hr pan . 

These instalments are protected not merely by tin suunty 
of the mortgaged property but also by an expiess agiiiimnl 
in these terms: "We shall pay to you at Tuni, the pnneipa 
according to the aforesaid instalments and the whole ot 
the interest upon the entire debt calculated with reference 
to the instalments, along with the last instalment. K ' 1L 
was a further agreement in the deed by which certain < nii^e 
which would he incurred by the mortgagee, when in pos¬ 
session, were fixed at the sum of Rs. 4,000 per annum. 1 hey 
are specified as being the usual earthwork repairs aim,.ally 
done to canals, etc., expenses on account ot the village 
headmen, service Inams of village headmen, village deities 
contingent charges, and other business expenses. The dee 
also contained two further material piovisions. 
that notwithstanding the arrangement by which t 10 moi - 
gagee was to be put into possession a lease was to be granted 


(1) (1851) 17 Q. B. 127. 
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J <-• by him to the mortgagor for a period of two years, and the 
1022 second that if the provisions of the mortgage deed as to 
( HAL1KAN1 redelivery of the estate to the mortgagee by the mortgagor 
Venkatara- at the expiration of the lease for two years were not carried 
VA r NIM out, the mortgaged estate should at the end of the time stand 

(/.amindar). So1<1 to the mortgagee for the entire amount due inclusive 

- of the balance of principal and interest, and further that the 

mortgagor should not sell any portion of the estate to anvbodv 

• • 

except the mortgagee. Arrangements were also made bv 
which the mortgagee was to pay all the necessary peishcush 
or quit rent or land cess, and a provision that if that should 
be raised there should be a further right on his part to recover 
tlit 1 money from the mortgagor with interest as therein men¬ 
tioned. What happened consequent upon the execution of 
the deed was this: The lease for two years was duly granted 
to the mortgagor, but at the expiration of the term he did 
not pay the second instalment due on Februarv 1. 1893. 

nor did he redeliver possession to the mortgagee. The 
mortgagee accordingly instituted a suit for recovery and 
possession and for the amount of the second instalment. To 
meet this a sum of Rs. 15.000 was paid into Court by the 
appellants on behalf of the mortgagor, but possession was 
not delivered up by him. and he was in fact in possession 
at the time when tin 1 third instalment became due. 

Shortly before this date*—namely, on Januarv 16. 1894_ 


the mortgagor executed a sale deed for Rs. 160.000 fcVr some 
ot the mortgaged properties, and a mortgage for Rs. 60,000 
for the others in favour of the appellants, and requested 
them to pay t„ the mortgagee Rs. 205.000, being the total 
Rs. 220,000 after deducting the Rs. 15.000 already paid into 
('ourt. The appellants accordingly, on February 10, 1894. 
tendered the Rs. 10,000, due on February 1 to the mortgagee, 
who refused to accept the money upon the ground that there 
existed at that date a breach of the bargain made by the 
mortgagor as to redeliverv of possession, and that conse¬ 
quently his acceptance might prejudice his rights. Their 
Loidships think that this is a mistaken view of the rights 
which the mortgagee possessed. The agreement for the 
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payment of the instalments of the purchase-money is in lael J.c. 

the main obligation of the mortgage deed, and the whole ol 1022 

the other provisions, however extensive and tar-reaching , ha1 .ikani 
they may be, are really nothing but the security to enforce Venkatjka 

this obligation. The acceptance of Us. 10,000 due on !■ eb- 
ruary 1, 1894, would not have prejudiced the mortgagee in 
any way in the claim he had then pending against tne mort¬ 
gagor for possession, and their Lordships think tlnic "as 
consequently no justification for his refusal of the tender. 

The fact that the tender was nine days after the due dale 
is of course immaterial; accordingly, in taking the accounts, 
interest on the sum of Rs. 10.000 according to the terms ot 
the deed must cease to be charged against the mortgagor 

from February 10, 1894. 

On July 13, 1894, the mortgagee obtained a decree tor 
possession, and entered in pursuance of its terms, so that the 

agreement for the annual allowance of Us. 4000 lor the par¬ 
ticular payments to which reference has been m«ult Ini aim 
operative, and the next question is as to the validity ot that 
agreement. It is urged on behalf of the appellants that it 
gives Ihc mortgagee a collateral advantage undei tin dud 
which he is not entitled to exact, but their Lordships think 
that that contention cannot be supported. The truth is 
that it is a fixed payment to be made in respect of a variable 
charge, and though it may be assumed that the amount 
was not fixed so as to prejudice the mortgagee, there is nothing 
to prevent the mortgagor and mortgagee entering into a 
bargain as to what sum should be charged annually, for 
expenses that may or may not exceed the agreed figuie. liny 
therefore think the objection to the Rs. 4000 cannot be 

maintained. 

There remains what is after all the most serious part or 
this appeal, and it is the claim that in February, 1899, the 
appellants were willing and offered to make a tender ot the 
whole of the outstanding principal and interest, but that 
the mortgagee so acted as to excuse the actual tender being 
made, and that in consequence there is no longer any light 
on the part of the mortgagee to debit interest in the mortgage 
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accounts I ruin that date. This controversy depends upon the 
t nil 1 meaning to he [)laeed on two important letters. The 
first is written on •January 17, IS99, by the appellants to 
tin- mortgagee. ll refers to the mortgage and tin* assign¬ 
ments, and points out that the balance of the moneys payable 
by them to the mortgagor in respect of such transaction— 
which appear to be stated erroneously at Rs. 2,25.000 instead 
of Rs. 205,000—had not been paid over ‘but left with them 
for satisfaction of the mortgage debt, and concludes in this 
way: 'It is requested that, on receipt of this letter, the 

amount becoming due to you by that date from the estate 
may be made known at once. Soon after receipt of your 
letter, w.e are ready to send respectable men with money 
and get the repayment of tin* amount of your debt made in 
full in the forenoon on the due date. Your reply is 
requested.” Both the Subordinate Judge and the High 
Court judges, before whom this case lias been heard, have 
have come to the conclusion that that was not a bona fide 
otter on the part of the appellants. They say that they had 
not at that time either tin* money or the control of the money 
that would have enabled them to meet the tender of the 
large amount that was due upon the mortgage deed. Their 
Lordships think, for reasons that will presently appeal-, that 
it is not necessary to consider that question. It is very 
difficult indeed to say whether or no a man will be able to 
have control of money at a future date, and the real question 
to be determined here is not whether that monev was within 
1 lie power oi the appellants but whether the mortgagee in 

the letter he sent in answer to the offer definitelv and 

• 

unequivocally refused to accept the money were it tendered. 
Before reading this reply it is well to bear in mind what has- 
been stated by Wigram V.-C. in the case of Hunter r. 
Daniel (1), as to the true position in such a case. He there 
says: The practice ot the Courts is not to require a party 

to make a formal tender where from the facts stated in the 
Bill or from the evidence it appears the tender would have 
been a mere form and that the party to whom it was made 


(1) 4 Hare, 420. 
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would have refused to accept the money. " Their Lordship* 
think that that is a true and accurate expression ot the law. 102 1 
and the question, therefore, is whether the answer that was Cha ^ aNi 
sent on behalf of the mortgagee amounted to a clear refusal v enkataha 
to accept the money. The letter is dated lehruarx - s . r. 
1899, and is in part in the form of an argument, and the sub- 11 N - 

stantial part is as set out in the record in these words: “As m 
the face of the suit instituted by us of late m the District 
Court of Vizagapatam against the proprietor for possession 
of the entire proprietary estate of l ratla held by us undei the 
terms of our possessory mortgage deed, you have purchased 
from the proprietor, as you have stated, during the pendency 
of that suit and subsequent thereto, with lull knowledge 
of the conditions, &c., of our possessory mortgage deed, 
and yet in contravention of tin* same and without necessity, 
a considerable portion of the estate at different times for 
Jts. 2.40,000 in favour of yourself and others, there is no need 
for us to pay any of those amounts you state under that 
head, inasmuch as the right to purchase that estate toi tha> 
sale price has vested in ns." 

The explanation of the earlier part of that paragraph is 
due to the provisions contained in the deed which prohibit, 
so far as they had the power, .just such a transaction as that 
which had taken place. The latter part ot the h'ttci < on 
tains unfortunately an obvious mistake or misprint. Kitlu.i it 
should run, “there is no need for us to receive, oi then 
is no need for you to pay as any ol those amounts von state 
under that head.” The better reading in favour of the appel¬ 
lants is the latter, “there is no need for you to pay any ot 
those amounts you state under that head inasmuch as the 
right to purchase that estate for the sale price is vested in us. 

Accepting this as the true reading, the meaning of the letter 
in their Lordships’ mind is this, that the rights which the 
mortgagee had conferred upon him have vested in him tin- 
whole of the estate, and that consequently the mortgage 
is at an end. It was an erroneous view based upon invalid 
provisions in the deed, but it by no means followed from that 
that if in fact the tender had been made of the whole of tin* 
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principal money and interest which was due up to that date, 
the mortgagee would not have accepted it, and it. is remark¬ 
able that in the latter part of the letter he continues in these 
words: “In reply to the letter, dated 14th ultimo, from 
the proprietor about the balance of demand after payments 
made, on the proprietary estate of lvota l’ratla, we informed 
him on the 27th instant, that the amount of debt due under 
our said deed was Its. 3.19,94(1-2-2.'' Now upon the view 
that 11 i is letter was intended to excuse the mortgagor from 
making any tender at all under the deed, there could have 
been no possible reason for stating what the amount was that 
was to he paid. The fact is that this letter contains a reason 
why the tender is unnecessary, but the reason was wrong 
because the light to buy according to the terms which the 
mortgage deed contained was a right which was not enforce¬ 
able in law. But it is on that hypothesis that they say there 
is no need for payment to be made. If this were not accepted 
as correct, there is nothing to relieve the appellants from 
making the tender. Their Lordships are unable to construe 
the letter as equivalent to any such clear release to the 
mortgagor of his obligation to tender the money as is required 
in order to justify him in not having presented it for receipt. 
From that time to this nothing has in fact been tendered. 
No money has been paid into Court, and no effort on the 
part of the mortgagor lias been made to satisfy his obligations 
under the deed. Their Lordships, therefore, think that the 
appellant must fail upon that part of his appeal. 


It follows, therefore, that the appeal succeeds, but succeed* 
only to a very limited extent, but though it is small in relation 
to the part in respect of which he fails; he does obtain some 
substantial relief which could not have been obtained without 
coming before this Board, and their Lordships therefore think, 
having considered all the circumstances, that he ought to have 
one half of the taxed costs of the appeal, and they will humbly 
advise Flis Majesty accordingly. 


Solicitor for appellants: E. Dah/ado. 
Solicitor for respondents: Douglas Grant. 



VOL. L-] 


INDIAN APPEALS. 


49 


SECRETARY OF STATE FOR INDIA IN 

COUNCIL . . . . 


Appellant ; 


AN I' 


J. c * 

l ‘)22 
Dec. 8. 


LAXMIBAI and Another 


Respondents. 


ON APPEAL FROM THE HIC.H COURT AT BOMBAY. 


Horan jam—Grout of Hr v, nur or of Laml-Abnr m-r of PrrnampHon-HiaU o, 

Rani mption. 

A suranjam mav be either a grant of the soil, ami the whole revenue 
derived from it, or a grunt of the royal share of the revenue only. It 
must bo determine,1 in each ease,upon the. facts what was the quality of 
the original grant, although it may be that it is ordinarily a grant o. the 

royal revenue only. 1 R 45 1 V 209, and Chidambara■ 

Suruanara i/mui v. Pat anna (1918) l.k. » 

A uaprakasa'v. Veerama Reddi (1922) L.R. 49 l.A. 280 applied. 

In the present ease, in whirl, the plaintiff V ancestor appeared to have 

been in possession of the land at the time of the original grant it was 

held, having regard to the language of the documents and to ot i 

circumstances, that the grant was of the land; and that the / 

exercising the right of resumption, was entitled to oje< * V * » 

not. merely to reassess the land. Although there was a <tr ‘ 

upon the Government to justify its dispossession of the plaintiff, 

was of little materiality, since a definite conclusion in fact could e 

drawn as to the quality of the estate granted. 

Judgment of the High Court (I.L.R. 41 B. 408) reversed. 

Appeal, (No. 56 of 1921 ) from a judgment and decree of 
the High Court (December 22, 1916) reversing a decree of the 
District Judge of Dharwar (January 6, 1913). 

The suit was brought by one (iururao, since deceased and 
represented by his widow the first respondent, against the 
appellant, the Secretary of State, and Yithalrao, the second 
respondent, to recover certain lands forming pail o In 1,1 

estate. 

That estate had been granted by the Government ot the 
Peshwa at some date prior to 1775. No sanad was m exist¬ 
ence, but proceedings before the Inam Commission ot 18..8, 
which contained certain records, were put in evidence. 

On the introduction of British rule the estate was enjoyed 

• present : Loan Phu.umore, Sir John Edge, Sir I.awrf.nce Jenkins, 
and Lord Sai.vesen. 
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ill two moieties, one (which was not in question in the present 
proceedings) by Lakshmanrao representing the senior branch 
ot the tamih, and the other by Ramchandrarao representing 
the .junior branch. On the death of Ramchandrarao in 
ISIS the estate was continued, a nazrana being paid. Each 
of his two sons entered into separate enjoyment of a portion 
of their father's estate, and that was recognized by the 
authorities. On the death of the elder son, which took place 
in 1842, the estate was continued to his son Pandurangrao 
above mentioned, on payment of a nazrana. In 1858 the 
Inam Commissioner decided under the Inam Rules that the 
Jlebli estate was granted as a saranjam, which is a political 
tenure rcsnmable by Government. In 1879 Panduraimrao 
executed a document purporting to partition his estate amon<>- 
his four sons. Pandurangrao died in 1899 and Government 
then resumed his estate and bestowed il on the second 
defendant. 


Jn 1907 Ramrao, a grandson of Pandurangrao, filed a suit 
against the Secretary of State claiming to be entitled to one- 
sixteenth share of the saranjam, alleging it to he sarva inam 
and non-resumable, but his suit was dismissed both in the 
District Court and by the High Court at Bombav on appeal 
(see l.L.R. 34 B. 232). 

The present plaintiff was another grandson of Pandurangrao. 
and tlu* second defendant was the son of Pandurangrao*s 
eldest grandson. The plaint alleged that the Ilebli estate 
was a sarva inam, granted to the plaintiff's ancestor, and 
that consequently the lands in suit were his absolute propertv. 
By an amendment the plaintiff raised an alternative case as 
follows: “Saranjam grant is a grant of the revenue only 

and the Government cannot resume the raitava rights which 
the plaintiff and his ancestors have been enjoying from ancient 
times. And even if the saranjam grant be of the soil, Govern¬ 
ment has no right to resume it. And the estate in suit is 
partible.’ ’ 


The District Judge dismissed the suit. He held that the 
estate was a saranjam and not a sarva inam. In his view 
the saranjam was a grant of the land revenue onlv, but he 
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was ot' opinion that, the right to hold the lands was a part 
of the grant and that they were consequently rosumahle 
with the saranjam. He further held that undei . 1 of tin 
Revenue Jurisdiction Act (X. of 1876) the Court had no 
jurisdiction to hear the suit, save so far as the plaint ill 
acquired occupancy rights apart from the giant ‘ 

found that no occupancy right had been acquired. 
learned District Judge in the passage in his judgment wine i 
is referred to in the judgment of the Judicial Committee, 
said in relation to facts appearing in the Inam Commission 
proceedings: “Now as Hel.li was in the possession ot Balva.i- 
trao in 1757-8 and was resumed by the Peshwa in lib am 
given in farm to Balwantrao, and was in the following year 
included in the saranjam grant to others who were merely 
directed to pay a certain cash allowance to Balwantrao, 
seems clear that under the original grant the right to hold 
the land was taken to he a part of the saranjam am usuma 
with the saranjam.” He also found that the cixunun. 
showed that the nazrana had been levied not on \ on 
royal share of the revenue, but upon the entire levinui < 111 
by the saranjamdar, including that which he obtaine 
same way as an occupant of unalienated land. 

Upon appeal to the High Court the plaintiff abandoned his 
contention that the estate was a sarva inam, but upon ms 
alternative claim his appeal was allowed. The appeal was 

heard by Bachelor and Shah JJ-. the tormei "’‘“."V','" The 

the judgment delivered by the latter eainet ju 
proceedings are reported at I.L.ft. 41 B. 4)K. 

Shah J. in the course of his judgment said: “Now it is 
well established that in the case of saranjam or jaha n (tin 
terms being convertible) the grant is ordinarily ot 
share of the revenue and not of the soil and that the hm den 

of proving that in any particular case it is a gran 

lies upon the party alleging it: see Krishnarao v. Rangrac J > . 

Ramcliandra v.Vcnkatnu » (2), and Rmnkruknarao vJfanarao ( ) 

.... On not a single occasion does the grant appear to 

(1) (t887) 4 Bom.H.C. (A.C.X) 1. ( 2 ) W ° * M8 ’ f ' 0W - 

( 3 ) (1903) 5 Bom.L.R. 
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June bci'ii made in terms which would indicate a grant of 1 lie 
sod or which would indicate that the grant had any relation 
1,1 occupation ot the lands. The grantees were in prior 

occupation ot the lands and they were continued in possession 
ot the lands without any liability to pay the royal share of 
the re\eniie. It is also a settled rule in this Presidency that 
in the ca.se ot an inam, where the grant is merely of the royal 
shale ot the revenue and not of tin* soil, resumption means 
only tin* discontinuance of exemption from payment of land 
ie\enue, and that interference with actual occupation is 
not allowable. The Government Resolution of 1854 is 
clear on the point. This Court has consistently taken the 
same view as to iminis: see Vishnu v. Tutia (1), and Bid want 
IiameJuindra v. Secretary of State for India." (2) He was 
<>f opinion that the decided cases supported the view that the 
night to the possession of the land in the. case of a sa ran jam 
grant of the royal revenue did not form part of the saranjam 
but was independent. He considered that it. was unsafe to 
infer from the circumstances of the resumption and regrant 

by the Peshwa’s Government that the original grant was 
of t he soil. 


1922. Nov. 6, 7. Sir Giorgt Lowndes K.C. and Ken worthy 
Brown for the appellant. Having regard to the decisions 
of the Board in Sionjanarayanu v. Patannu (.3) and Chidaonbara 
Sivaprakasa v. Veerama Reddi (4) it should not be presumed 
that the grant was only of the royal share of the revenue; the 
nature of the grant should be ascertained from the evidence. 
It, however, the grant was of revenue, the District Judge 
rightly held that the saranjam included the right to the posses¬ 
sion of the land, and that that right could be resumed with 
the saranjam. The view of the High Court proceeded upon 

misapprehension of the judgments in Ramchandra v. 

\ enkatrao (5), and Ganpatrao Trinbak Patwardhan v. Ganesh 
Baji Bhat (6), and upon the basis of “seri” right: see Wilson's 

(1) (1803) 1 Boni.H.C. (H.C.R.) (3) L.R. 45 I.A. 209. 

O*) 

(4) L.R. 49 I.A. 280. 

(2) (1905) I. L.R. 29 B. 480, 498. (5) (1882) I.L.R. 0 B. 598. 

(0) (1SS5) I.L.R. 10 B. 112. 
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Glossary ‘'Seri.” Rajya \. Bulk risk ,m Ganyadhao (l),"hu-h 
was relied on, does not touch the present ease. A saranjamdar 
cannot, as seridar or otherwise, become a peimanent. occupier 
adversely to Government. The rijrht as seridar is not indepen¬ 
dent of the right as saranjamdar, hut part ot that right ; it 
ceases upon resumption of the saranjam. The piimiph 
which s. 90 of the Indian Trusts Act (IT. of 1882 ) " u ' s 
effect applies. If there is any presumption as to the nature 
of the grant it is displaced by the evidence m this 
case. The history of the saranjam and the terms ot 
the documents appearing from the proceedings before the 
Inam Commission show that the giant was of the i 
The original sanad, as there recorded, ulus to giants < 
the land in inam with any hidden treasures. That he 
documents showed a grant of the soil is supported 
by the judgment of the Board in Shell) Saltan • "in \ . 
Shekh Ajmodin (2); the sanad in that ease is set out in 
Trimbml; Ramchandm v. Ghuhim Ziluwi. (3) On t ns 
point see also Vasudeo v. Collector of Puna (4), and iu I 
Narayan Mandlik v. Dadaji Bapuji Dcsai. (5) Tt t le 
saranjam was a grant of the soil it is cleai that tin Touit 
had no jurisdiction. [ Ramrao Govindrao v. Secretary of State (b) 

referred to.1 

De Gruyther K.C. and Purikli for the first respondent . 
The burden of proof was on the Government to establish 
that it had the right, not merely to reassess the land, but to 
dispossess the plaintiff. There is a presumption that a saran¬ 
jam is a grant of revenue only; the decisions in India to that 
effect are not touched by the recent decisions of the Board 
referred to. The plaintiffs 7 ancestors had been in possession 
since before 1775, at which period the Government had not 
any property in the land. A saranjam is partible only h> 
consent of the (Jovernment, but in the present. case * ^ 
were divisions of the land without any consent * 

errant was merely of the revenue the plaintiff has t le iifi\ 


J <-'• 

1022 
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in Council 
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<■ . 

], A X M1B A1. 


(]) (1905) I.L/R. 29 B. 415. 

(2) (1892) L.R. 20 I.A. 50. 

(3) (1909) I .L.R. 34 B. 329. 


(4) (1873) 10 Bom.H.C. 471,4/4 

(5) (1875) I .L.R. 1 B. 523, 527. 
(<») (1909) I.L.R. 34 B. 232. 
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to possession, although the Government can reassess. The 
terms of the grant so far as they appear from the record, 
do not show that the grant was of the soil: see Elphinstone's 
Report on Territories conquered from the Mahrattas, 
pp. 22, 129. [Reference was also made to Etheridges 
Narrative of Bombay Land Commission, pp. 12, 15; and to 
the Inam Rules (Bombay), 1898, rr. 5, 6. ) 

Sir George Lowndes K.C. in reply. The District Judge 
found that there was no right of occupancy, and in the High 
Court it was not contended that that finding was wrong. 


Dec. 8. The judgment of their Lordships was delivered by 

Lord Salve&en. This is an appeal against a decree of 

the High Court of Judicature at Bombay, dated December 22 

1916, which reversed a decree of the District Judge of Dharwar, > 

dated January 6, 1913. The suit relates to a part of the' 

Ilebli estate, from which the plaintiff was evicted by the 

Government on the death of his grandfather, Pandurangrao. 

Their object in doing so was to prevent partition of what 

they regarded as an impartible estate held under a grant of 
sa ran jam. 


It is not necessary to recapitulate the facts, which have been 
very fully stated in the judgment of the District Jud"e of 
Dharwar, or to consider the majority cf t.ie points which were 
disposed of by him and oil appeal by the High Court at 
Bomliay. The sole issue which remains for determination 
is whether the saranjam grant made by the British Government 
in favour of an ancestor of the plaints was a grant of the 
royal revenue only, or was a grant of the land itself, or of the 

whole revenue of the land coupled with a right to hold it. 

The learned District Judge held that the original grant by the 
British Government was a grant of the whole revenue of the 
land, and that this carried with it the right to make the best 
possible use of unoccupied land. The High Court at Bombay 
in reversing his decision held that the grant was one of the 
royal share of the revenue only and not of the soil. In reaching 

this conclusion it is impossible to resist the view that the 
judges of the High Court were much influenced by their 
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view that there is a presumption that a grant oi sa ran jam 
is a grant of royal revenue only, and accordingly that the 
burden of proving that, in any particular case of .aran,jam, 
it is a grant of the soil, lies upon the party alleging it. They 
relied upon various cases cited and which at that time seemed 
to establish this proposition. They had not, however, the ^ 
benefit of two recent decisions of this Board—namely, b«) yan- 
arayana v. Patanna (1), and Chidambura Simprakasa Pandora 
Sanmadhigal v. VeerarM Keddi (2), in both of which it was 
held that there is no such presumption. 

In conformity with these decisions their Lordships are of 
opinion that a grant of saranjam may be either of the soil and 
the whole revenue derived from it, or a grant of the royal share 
of the revenue only. It must be determined in each case 
upon the facts what was the quality of the original gran , 
although it may well be that it is ordinarily a giant o 
royal revenue only. It may be that as the plaint! was 
dispossessed by the British Government in 1901 there is a 
certain onus upon the appellant to justify his dispossession, 
but this becomes of little materiality when evidence is adduced 
from which a conclusion in fact may be legitimately drawn. 

In the present case the oral evidence is of no value as supporting 
the plaintiff’s case, and an inference must be drawn one way 
or the other from the documents that have been produce 
in the case. These have been examined in detail by the District 
Judge, and their Lordships concur generally in the result o 
his analysis. It is plain that the original grant was made 
in respect of political services; and while it is no doubt possible 
that the grantees were at that time the owners of the estate, 
and that all that the grant was intended to give them was a 
release from payment of the royal share of the revenue, ere 
is nothing in any of the documents produced which sugges s 
such a limitation. On the contrary in one of the early docu¬ 
ments founded on the grant was made expressly of the Kasha 
Hebli with its hamlets and Watnahal, with the Mahal Jukath 

and Mokassa “with the whole of the dues and cesses ami 
hidden treasures, exclusive, however, of the dues of Hue ars 

(2) I*,R. 49 I*A. 286. 


(1) L.R. 45 I.A. 209. 
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and Inamdars” (1), and the language of the other documents 
is in similar terms. It is significant also that in the deed of 
partition executed by Pandurangrao in 1879, the property 


K ETA K Y . . , . ~ 

of State partitioned is described as the Jahagir villages of Kasbe Hebli 

i“l and Majre Watnahal and the Monza of Talvai and Kurdapur 

laxmibai “ obtalned froD1 the British Government.” Throughout the 
- ■ documents there is no suggestion that what was conveyed was 

merely the royal share of the land revenue. They assume 
throughout that the whole revenue of the lands was conveyed 
to the grantees, and the amount of the nazarana which has 
been levied from time to time appears to have been based 
on the yearly revenue of the estate, “there being no suggestion 
(as the learned District Judge says) that revenue derived by 
the holder as occupant, as distinct from saranjamdar was 
not liable to nazarana.” All these considerations are sufficient, 
in their Lordships’ opinion, to justify the inference that the’ 
original grant was a grant of the soil. 

It is significant as bearing on the result at which their 
Lordships have arrived, that the plaintiff in his original plaint 
nowhere maintained the view upon which the learned judges 
of the High Court proceeded. His main claim was that he 
was a full owner of the property in dispute, and that the estate 
in question was granted as sarva inam hereditarily in recog¬ 
nition of the services which his ancestors had rendered in 
assisting the British in settling the country conquered from 
t ic Peshwas. ^ This claim was rejected by the District Judge 
and has now been admitted by the plaintiff to be untenable. 

As an alternative to this claim, based on the grant by the 
British Government, the plaint proceeds as follows: “Saran- 
jam grant is a grant of the Revenue only, and the Government 
cannot resume the Raitava rights which the plaintiff and his 
ancestors have been enjoying from ancient times. And even 
if the saianjam grant be of the soil, Government has no right 
to resume it. And the estate in suit is partible.” 


(1) The extract is from the Appx. A 
to the decision of the Inam Cornmis- 
sioner, that appendix consisting of 
The substance of documents pro¬ 
duced by the jaghirdara of Hebli in 


support of their claim to the village 
of that name, and to its hamlet of 
Watnahal.” This document was 
referred to as an original sanad of 
24th Moharam, A.D. 1771-2—A.M.T. 
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It is not clear what is meant by “raitava rights,” but the 
statement sufficiently discloses that they are rights of occu¬ 
pancy only and not of ownership, and a claim of this kind was 
strenuously maintained in the lower Court with regard to 
the occupation of lands which were unoccupied at the date 
of the original grant. This latter claim has now been aban¬ 
doned. In no part of the plaint is it possible to find a claim 
that the sa ran jam grant was a grant of the royal share of the 
revenue only. It appears, however, that this point was argued, 
and it has not been the practice of their Lordships to construe 
the pleadings too strictly, or to exclude a plea, which was not 
embodied in the plaint, from being made an issue in the case. 
The fact, however, that it did not occur to the plaintiff s 
advisers to propound this contention on the evidence which 
he adduced has a bearing on the question as to the propel 
inference to be drawn in fact from that evidence. 

As the case was framed, the jurisdiction of the Civil Courts 

in India was apparently not ousted. But in the \\e\\ " n( 1 
their Lordships now take, the right of the Government to 
resume these lands could not be questioned in the Civil Courts. 

In the result their Lordships will humbly advise His Majesty 
that the decree of the High Court at Bombay should >c 
aside and the suit dismissed with costs, here and in the Courts 

below. 

Solicitor for appellant: Solicitor , India Office. 

Solicitor for first respondent: E. Dalgado. 
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Appellants ; 
Respondent. 


ON APPEAL FROM THE HIGH COURT AT PATNA. 


II ind u Law-Adopt ionr-Custo m - - Fa m i I y 
Ancient Conversion—Custom of lnhe 
Law—Onus of Proof. 


converted to the Hindu Ttelujion— 
ritance—General Adoption of Hindu 


m vv ie r°i °, f an ,m » >art,ble estat *> one of the Cliowrasi gaddis in the 
N.U . ol Bengal, hav.ng died, the appellants sued his adopted son, claiming 

hat by family or elan custom inheritance by adoption was excluded. 

i oth ( ourts in India had rejected the appellants’ claim. On 

appeal to the Privy Council the appellants contended that the 

burden was on the adopted son to prove that, the family customs 

included inheritance by adoption. They alleged, and for the purpose 

of the decision it was assumed, that the family were bv origin non-Hindu 
aborigines:— 

Held, that statements in the appellants’ plaint that they were Hindus 
governed by the Benares school of Hindu law, the oral* evidence, and 
judgments in previous cases applying the Mitakshara to the Chowrasi 
gaddis, were together sufficient to justify the High Court in the con- 
<• usion that the clan had adopted in general, not only Hindu religion 
and social usages, but also the Hindu law of inheritance, even though 
(as the Court found) there were still some relics of non-Hinduism: that 
ie conversion carried with it abrogation of any pre-existing custom of 
succession was a possible conclusion in law, having regard to the fact 
that the conversion had taken place at least a century ago. 

tanindra Deb liaikat v. Hajeswar Dass (1885) L. R. 12 I. A. 72 
distinguished on the facts. 


Appeal (No. 72 of 1921) by special leave from a judgment 
and decree of the High Court (March 26, 1918) affirming a 
decree of the Additional Subordinate Judge of Bhagalpur. 

The appellants sued to recover possession of an impartible 
estate known as Lachmipur Raj from the original defendant, 
the adopted son of the last holder Lalit Narain Deo who 
died in 1871 without issue. The present respondent was 
the executrix and widow ot the defendant since deceased. 

The facts ot the case appear from the judgment of the 
Judicial Committee. The only question upon the appeal 

* Present: Lord Buckmaster, Lord Phillimore, Sir John Edge, and 
Lord Salvesen. 
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was whether in the family an adopted son was entitled to 
inherit, and as to the onus of proof of the custom of the 

family relative to that question. 

The Subordinate Judge dismissed the suit. He found upon 
the eighth issue that there was no family or elan custom 

which barred inheritance by adoption. 

The High Court upon appeal, was of opinion that an appli¬ 
cation by the plaintiffs to amend their plaint was rightly 
rejected, but further evidence as to the origin of the estate 
was admitted on the ground that it was relevant to the 
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issues framed. 

The learned judges) Chapman and Atkinson JJ.) ex¬ 
haustively considered the evidence; after stating that the 
origin of the community was lost in obscurity, they said: 

‘ ‘ There is reason to believe that it was non-Hindu in origin 
but the members have all now accepted Hinduism to such a 
degree that the burden of proof lies upon the plaintiffs to 
prove that the community have not assimilated the law o 
adoption. The adoption which is impugned was an adoption 
which was brought before the public both at the time when 
the ceremony was performed and at the subsequent insta 
lation and when the estate was taken charge of by the Court 
of Wards on behalf of the adopted boy, yet it excited no 
comment of any kind in the community. It has been shown 
that the matter came before the Courts either diicit y 01 
indirectly upon several occasions but that it occunec to 
nobody to assert the custom before the year 1904 some 
years after the public adoption ceremony took place. . . 
There is ground for believing that the Lachmipur family 
were admitted to Hinduism as lately as 1800. But in 1874 
it was stated in a judgment that the Mitakshara law 
admittedly governs the Lachmipur family. Having regau o 
the fact already referred to, that the adoption excited no 
comment in the family and the indication that the idea ot 
alleging that the adoption was contrary to custom ongina ec 
elsewhere, we are of opinion that the lamil> has assimi a e 
the law of adoption and that there is no custom in it to the 
contrary. * ’ The appeal was accordingly dismissed. 
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1922. Oct. 21; Nov. 2, 3. Dc Gray they K.C., 

!> Unw ' KC > Dube - a »d C.S. Chaudhuri for the appellants. 
The question is whether in this family an adoption confers 
the right of inheritance. The estate has been in existence 
as an impartible raj for centuries, the succession being 
governed by the custom of lineal primogeniture. No adoption 
appears to have been attempted before 1885 in this gaddi; 
adoption in other gaddis could not impose upon it the custom 
The evidence shows that the family was not Hindu in the 
lull sense, of the word; Fanindm Deb Iiaikat v. Rajeswar 
Dms (1) therefore applies. Having regard to the questions 
of law involved, especially to that of the onus of proof, there 

were not such concurrent findings as are binding upon the 
appellants. 4 

Sir George Lowndes K.C., Kenworthy Grown, and McNair 
ior the respondent. In Fanindm Deb Raikat v. Rajeswar 

Dass (2) judgment distinguishes a case where it is proved 
that the family “was generally governed by Hindu law” 
It was here righly held upon the evidence that that was 
so as to this family. That position was established bv 

7 the ladings, by which the appellants stated them- 

seves out of Court; (b) the census report of 1872, which 

classed the community as Hindus; (c) decisions of 

the Courts, which for over 100 years have treated these 

peop Ie as Hindus as regards adoption among other matters. 

fReference was made to Muhammad Ibrahim Rowther v. 

~ h /6rn,liw Rowther (3), and Abdul Hussein Khan v 
Sotia Dero. (4)] 

[They were stopped.]. 


I)ec. 4. The judgment of their Lordships was delivered by 
Lord Phillijiore. The question to be decided in this 
case is whether the succession to an impartible estate, called 
t e achnupm Raj, devolved upon the adopted son of the 
last owner, or upon his nearest collateral blood relation. 
ie suit was biought bv two half-brothers, claiming in the 

(1) L. R. 12 I. a. 72. 

(2) Ibid., at p. 81. 


(3) (1922) L. R. 49 I. A. 123 

(4) (1917) L. R. 45 I.A. 10. 
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alternative that one or other was entitled to succeed according 
to the rule of primogeniture established for this property 
(with a third plaintiff, the assignee, for value of part of then- 
claims), to recover possession from the defendant, who 
alleged that he was the adopted son of the last holder. \ arious 
points were raised as to the fact and regularity, of the adoption, 
but these were disposed of in the course of the case in favour 
of the defendant. The plaintiffs’ main case, however, was 
that there was a “family or clan custom which forbids and 
bars inheritance by adoption,” or, as counsel for the plaintiffs 
has invited their Lordships to look at the matter, that the 
succession to this estate is not regulated in any sense by- 
Hindu law, but wholly by custom, which custom has no 
place in it for adoption, or, alternately, for the succession 

of an adopted son. 

The Lachmipur Raj is situated in N. W. Bengal in the 
district of Bhagalpur, part of it extending into the Santhal 
Parganas. A point was raised in the case that by leason 
of Reg. 3 of 1872, relating to these Parganas, the Court of the 
Subordinate Judge at Bhagalpur had no jurisdiction to try 
it, even though the plaintiffs abandoned that part of then- 
claim which related to the portion in the Santhal Parganas. 

This view was taken in the High Court, and, if it be conect, 
is at once fatal to the case of the plaintiffs. It seemed, 
however, to their Lordships not so plain, on first impression, 
that this decision was correct, and counsel for the respondent 
desiring to have the matter tried upon the merits, tun 
Lordships have heard the argument upon the merits wit lout 
further discussion of the preliminary question of jurisdiction, 
and as upon the merits they have come to a conclusion m 
accordance with that of both Courts below, that the plaintiffh 
have failed to make out their case, they do not deem it 
necessary to inquire further into the question ot jurisdiction 
The Lachmipur estate appears to be one of several w ic 
are comprised under the term, the 84 gaddis called Chowrasi 
—apparently a form of the vernacular word for eighty-four. 
The holders of these gaddis all claim to be Surjabansi Rajputs, 
and, as such, high-caste Hindus. They differ, however, in 
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some customs, social and otherwise, from ordinary high-caste 
Hindus, and it is now said of them by the plaintiffs that they 
are really descendants of an aboriginal tribe called Bhuiyas, 
who have assimilated the manners of Hindus for manv 
generations, and, having had fictitious pedigrees made out 
for them by Brahmins, now claim to be Rajputs. Certainly 
the bulk of the inhabitants in the district are Bhuiyas, and, 
though it is possible that these particular gaddi holders may 
be lineal descendants ol Rajput invaders and conquerors, 
the High Court has proceeded on the footing that they are 
by descent Bhuiyas. Their Lordships, without pronouncing 
upon the anthropological question, will assume, as the assump¬ 
tion is favourable to the plaintiffs, that this clan or collection 
of families, and in particular the family in which this estate 
has been held, are aboriginal Bhuiyas. The question then 
will be whether in matters of succession they have retained 
their aboriginal customs, or have adopted Hindu law, in 
whole or in part, and specifically whether by law or custom 
the succession of an adopted son is admitted. 

Cpon this point the plaintiffs have the decision of both 
Courts in India against them, and if the point to be decided 
is to be regarded as a question of pure fact, this would in an 
ordinary case be enough to dispose of the appeal. But it 
is said that the Subordinate Judge disqualified himself from 
coming to a correct conclusion, because he omitted all con¬ 
sideration of the origin of the family, and that both he and 
the High Court erred in law in putting the burden upon the 
plaintiffs, whereas it ought to have been put and put strongly 
upon the defendant. 

d his latter argument depends upon a consideration of the 
decision of this Board in Fanindra Deb Raikat v. Rajeswar 
Dass (1), and as it is upon this case that the appeal is founded, 
it is desirable to deal with it in limine. It turned upon the 
question whether the custom of adoption and succession 
by adoption was admitted in a family of the Koch tribe, 
who had begun to designate themselves as Rajbansis, and 
tor social purposes affected to be Hindus. This Board came 


(1) L. R. 12 I. A. 72. 
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to the conclusion that, though they affected to be Hindus, 
they were not generally governed by Hindu law, but had 
retained and were governed by family custom, which as legal ds 
some matters was at variance with the Hindu law; and this 
Board held that the High Court had been wrong in holding 
that the question was “whether the general Hindu law was 
modified by a family custom forbidding adoption,” and that 
the real question was “whether with respect to inheritance 
the family is governed by Hindu law or by customs which did 
not allow an adopted son to inherit.” Having thus stated 
the question, their Lordships came to a conclusion upon the 
evidence agreeing in this respect with the judge of fiist 
instance, and disagreeing with the High Court, that without 
regarding the burden of proot the tacts showed that no sue 
cession by way of adoption was admissible. They summed 
up their judgment by saying: “Whether, if the Baikunthpur 
family were shown to have become Hindus out and out saving 
only special customs, such evidence would be sufficient 
to prove a special custom need not be discussed here, d he 
family is in a totally different position. And their Lordships 
have no hesitation in holding that whatever Hindu customs 
may have been introduced into it, the custom ol succession 
by adoption has not been introduced. 

The effect of this decision is stated in Muhammad Ibralnm 
Rowther v. Shaikh Ibrahim Rowther (1), where their Lordships 
express themselves as follows“ The question at issue was 
whether in the family then under discussion there was a legal 
power to adopt. Had its members been Hindus they would 
have been governed by Hindu law, and there would have been 
this power. But though they affected to be Hindu, that in 

fact was not their status; the utmost that could be said was 

that, though the family had introduced many Hindu customs, 
they in fact were governed by family customs. Of such a 
family it was manifestly appropriate to remark that ‘the 
question is not whether the general law is modified by 
a family custom forbidding adoption, but whether with 
respect to inheritance the family is governed by Hindu 
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(1) L. R. 49 I. A. 119, 123. 



64 


INDIAN APPEALS. 


[L. R. 


J. C. 
1922 

Sahdeo 

Narain 

Deo 

V. 

KUSUM 

KUMARI. 


law, or by customs which do not allow an adopted son to 
inherit.’ ” 

l pon the principle thus laid down, the proper inquiry is 
whether this family can he said to have become so far Hindu 
as to throw the burden of proot upon the plaintiffs, or whether 
the opposite conclusion should be come to, which would throw' 
the burden upon the defendant. 


A great mass of evidence w'as given in the case, mostly on the 
specific question of the custom of adoption, but, incidentally, 
with regard to the other customs of the family or clan of 
Chowrasi gaddis. But before coming to this evidence their 
Lordships would wish to begin at the beginning, end see the 
account which the plaintiffs, other than the assignee, give of 
themselves. Their plaint, filed on September 18, 1907, said 
that either of the claimants was “a Hindu governed by the 
Benares school of Hindu law”; that the Lachmipur estate 
was an impartible Raj, the succession to which was governed 
hy a family custom or kulachar; that it was one of 84 gaddis 
“owned and possessed by Surjabansi Rajputs of the same 
clan” as the deceased, which went by the collective name of 
Chowrasi; and that among the holders of these gaddis there 
w'as a “family or clannish custom which forbids and bars 
inheritance by adoption and the succession to these gaddis by 
blood relations cannot be defeated by adoption.” This 
allegation made in para. 5 is repeated in para. 11. It should 
l)e added that in para. 3, w’hen dealing with the rights of a 
widow who came into the line of succession, she is said to have 
come into possession “with the limited rights of a Hindu 
widow succeeding to the property of her deceased husband 
under the Benares school of Hindu law.” 

In accordance with this contention, the issue framed in 
respect of this matter was stated as follows: “Is the 
Lachmipur estate one of the alleged 84 Gadis called 
Chowrasi, as stated in paragraph 5 of the plaint, and governed 
by a family or clannish custom by w r hich adoption is forbidden 
and which bars inheritance by an adopted son? Is such a 
custom valid?’ And upon that a large part of the evidence 
had been given when, on July 26, 1915, an application was made 
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by a petition presented on behalf of the plaintiffs ol which the 
following passages are important: “1. That the plaintiffs 
ffave within the last week come to know from a very authori¬ 
tative source that the ancestors of the late Thakur Lalit 
Narain Deo were originally non-Hindus, and in course of time 
.adopted only certain rules of Hindu law and called themsehes 
Hindus. 2. That this fact was never known to the plaintiffs 
herebefore until one of them was shown an extract from the 
report of the Settlement operations, Sonthal Parganas, by 
H. McPherson, Esq., a true copy of which is annexed herewith. 
.3. That on account of the fact mentioned in paragraph 1 of 
this petition it is essentially necessary that the plaint should 
be amended at certain places which are more fully stated 
below. 4. That the plaintiffs, therefore, pray that the 
following amendments may be made in the plaint, namely, 
that (1) in paragraph 1 the words ‘who was a Hindu governed 
by the Benares School of Hindu Law’ alter describing Finikin 
Lalit Narain Deo of Lachmipur be omitted and struck off. 

(a) In paragraph 3 the words ‘under the Benares School of 
Hindu Law’ at the end of the paragraph, be struck off. 

( b ) That after paragraph 1 the following paragraph may be 
inserted and added as paragraph 1 (a): That the ancestors 
of the said Thakir Lalit Mohan Deo belonged to a tribe called 
the Bhuiyas and were originally non-Hindus who in course ot 
time adopted certain customs and practices in vogue amongst 
Hindus after they settled down in that part of the country 
where the estate Lachmipur is situate. 


y > y 


Then followed certain consequential alterations which were 

also said to be important. This petition was supported by an 

affidavit, but it is remarkable that the affidavit was only 

made by the assignee, and it may well be doubted whether 

any inducement would have led the original claimants to 

commit themselves by oath to the statements in para. 1 of the 

petition. The application made in this petition was refused 

by the Subordinate Judge, and his action was approved by the 

High Court, and, in their Lordships’ view, rightly; and this 

puts the plaintiffs into a great difficulty. But the judges in 

the High Court thought that nevertheless it was possible tor 
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the plaintiffs to go into the question of tlu* origin of their 
community, and, as already stated, they held that indications 
pointed to the holders of these gaddis being as a group originally 
indigenous, and having, at some time not known, accepted 
Hinduism. The High Court Judges place this acceptance 
somewhere near the beginning of the nineteenth century. At 
any rate, there are many decisions which unquestionably 
proceed upon the footing that Hindu law, according to the 
school of Benares—that is, the Mitakshara—was of general 
application to these Chowrasi gaddis. Their Lordships 
listened to an analysis of such of these cases as counsel for the 
appellants thought could be scrutinised usefully, and they see 
no reason to qualify the conclusions of the High Court. 

To sum up this part of the case, the combination of the 

plaintiffs’ own statement, the oral evidence and the judgments 

in former cases is, in their Lordships’ opinion, sufficient to 

justify the conclusion of the High Court that this clan, even 

supposing its origin to be not Hindu, had adopted in general, 

not only Hindu religion and Hindu social usages, but also the 

Hindu law regulating the succession of landed property, and 

this though, as the judges held, “there were still some relics 
of non-Hinduism.” 


It was suggested for the appellants that this conclusion was 

not enough, that if it could be proved that there was a 

customary law of succession before these people became 

converted to Hinduism, that custom could not be abrogated by 
conversion. 


Now this case does not deal with modern conversion, but 
with a conversion which is at least 100 years old, and the 
Indian Courts and this Board have with regard to these ancient 
conversions admitted the possibility that they might carry 
with them abrogation of former customs. Thus, in Fanindra 


Deb Ruikat s Case (1) already cited, it was an accepted matter 
that the family was of non-Hindu origin, but their Lordships 


nevertheless embarked upon the inquiry whether they had 
become Hindus “out and out”; and in the recent judgment 
of this Board in Palanwppa ChMtyar v. Alayan Clietli (2) it 


(1) L.R. 12 I.A. 72. 


(2) (1921) L.R. 48 I.A. 539. 
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was accepted as an explanation of the custom of Putrabhaga, 
according to which the sons of each wife formed a class, and 
the classes divided the inheritance, instead of the individual 
sons, that it was probably due to the Dravidian origin of the 
people in question, who had retained some ol their non-Hindu 
customs, though they had become Hindus and were governed 
by general Hindu law. In that case authority was cited for 
considering a mass of tribes in Southern India as having 
become Hinduised and subject to the law of the Smitris m 
most respects, though still adhering to particular customs. 

The High Court, therefore, was right in treating it as a 
thing possible in law that this clan on the assumption that it 
was originally non-Hindu, had become sufficiently Hindu to 
make succession by adoption, even if non-existent in non- 
Hindu times, come in with the rest of Hindu law, though the 
custom of non-adoption might be a survival, as in Puhniiappn 

Chettyar v. Alayan Chetti. (1) 

The High Court, however, without applying any principle 
as to the burden of proof, leaving that question open, came to 
a decision unfavourable to the appellants, and, aftei giving 
due weight to the criticism of the judgment of the Subordinate 
Judge, which counsel for the appellants has administered, 
their Lordships see no reason why the two judgments should 
not be treated as concurrent findings of fact, or why the\ 
should not stand. But as the case is important, they will 
go with some detail into the reasons which lead them 
independently to the same conclusion. 

It is said for the appellants that there were a great number 
of cases where, if adoption had been the custom, it would 
have taken place, and they support this argument by saying 
that weight was given to a similar argument in Famndra 
Deb Rmkat’s Case. (2) There is force in this contention, 
though there are counter observations to be made. In that 
case there was no single instance of adoption carrying succes¬ 
sion whereas in the case now before the Board there were 
certainly some instances, though not very many, proved. 
And more remarkable still, the defendant was adopted with 

(1) (1921) L.R. 481.A. 539. ( 2 ) L.R. 12 I.A. 72. 


67 

j. c. 

1922 

Sahdeo 

NaRAIN 

Deo 

v. 

KUSUM 

KUMARI. 



INDIAN APPEALS. 


[L.E. 



J. C. 

1922 

SahdeO 

Narain 

Deo 

V . 

KUSUM 

Ku.mari. 


much publicity and solemnity as far back as 1885, and was 
installed on the gaddi with considerable pomp in February, 1902, 
and no protest or objection appears to have been raised. 
Moreover, later on he was with almost equal solemnity out- 
easted, in February, 1907, because he consorted with another 
out caste, and in the document recording ids sentence he is 
described every time his name is mentioned as “the adopted 
son 1 latap Xarayan Deo. 1 his document is signed by nearly 
all the great men of the clan. After this, it is not altogether 
surprising that the very eminent counsel who appeared for 
the appellants in the High Court felt himself, as it were, 
driven from his other arguments, and took up the position 
that adoption might indeed be permissible, but that 
succession to the estate did not follow from the adoption. 
It was open to him to take this point without abandoning 
his other contentions, but the position would be so unusual 
<ind so contrar\ to Hindu ideas, that it the appellants were 
driven to this their chance of success was small. 


It was urged that there was here a plain departure from 
Hindu law, inasmuch as the estate, instead of descending 
to all the sons of a previous holder, was impartible. It is 
true that an estate only becomes impartible by custom, 
and that the custom has in each case to be proved. But it 
is a custom which is usually found to exist where the estate 
belongs to a king or independent chief, or even a semi¬ 
dependent chief of sufficient importance. 

The prince, to use a neutral term, regards the whole estate 
which his predecessor had as necessary for the support of his 
dignity or gaddi, and he takes it of his princely power and 
keeps it, giving appanages or maintenance to the junior 
members of the family. The custom of impartibility in 
such a case affords no indication whereby to determine that 
a family does not follow Hindu law as a whole. Reg. 10 of 

1800, points to the frequency of this custom among Hindus in 
parts of Bengal. 

It was further argued that where estates are impartible 
they usually descend to the nearest of kin and not in lineal 
primogeniture, and that here again was a departure from 
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Hindu usage. This was disputed, and their Lordships were 
not invited to make any profound search into the question. 
Again, however, the ease originally made by the plaintiff 
appeai-s to get in the way of and trip up their later arguments, 
for in the plaint (para. 2) it is stated that the family custom 
Ls “governed by the ordinary rule of lineal primogenituie, 
the only departure suggested being that a junior son b\ a 
senior wife is preferred; and this latter assertion was held 

not to be proved. 

Upon the whole, their Lordships, after giving full attention 
to the very interesting argument of counsel for the appellants, 
have come to the conclusion that there is no reason to interfere 
with the decision arrived at in the Courts below, and they 
will humbly recommend His Majesty that this appeal should 

be dismissed with costs. 

Solicitors for appellants: Pugh & Co. 

Solicitors for respondent: Morgan, Price, Got don it Mailej. 
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ON APPEAL FROM THE COURT OF THE JUDICIAL 

COMMISSIONER OF OUDH. 

Contract-Agreement discovered to be Void Recovery of (onsideration 
force able Agreement— Sale of Expectancy— Oudh a nqc 

Decree declaring Vendor Heir—Limitation Ac . f 
Contract Act {IX. of 1872), s. 85. 

A Hindu while next reversioner to nn Oudh estate list 
Act I. of 1809) obtained a decree declaring that a will, w nc i 
of the last holder alleged authorized them to adopt, was mv i , 
ho was entitled to the estate upon the death of theGast surviv g • 

Prior to that event occurring he purported to sell half the es 
sideration of Rs. 25.000 advanced to him, declaring by the sa e < * 
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Present: Lord BUCKMASTEB, Sin John Edge, Sir Lawreni k Jenkins 
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when he succeeded he would put the vendor in proprietary possession. 
After the death of the last surviving widow, the widow of the vendee 
sued the vendor for possession, or alternatively to recover the purchase 
money with interest. 

By s. 65 of the Indian Contract Act, 1872, ‘‘When an agreement is 
discovered to be void, or when a contract becomes void, any person who 
has received any advantage under such agreement or contract is bound 
to restore it, or to make compensation for it, to the person from whom 
lie received it”:— 

Held, that there was no effectual transfer of the villages, since the 
vendor had only an expectancy, the decree not creating any greater 
interest in him; but that under s. 65 of the Indian Contract Act, 1872. 
the purchase money was recoverable with interest from the date of the 
suit; the period of limitation did not run until the supposed rights of 
the vendee were discovered to be unenforceable, which was not earlier 
than when possession was resisted, and within the statutory period. 


Appeal (No. 98 of 1921) from a judgment and decree of 
the Court of the Judicial Commissioner (March 20, 1918) 
affirming a judgment of the Subordinate Judge of Bara Banki. 

The appellant instituted a suit to recover from the 
respondent, with mesne profits, a half of an Oudli taluqdari 
estate, under a deed of sale dated January 2, 1880. bv which 
the respondent purported to sell to the appellant’s deceased 
husband; alternatively the appellant claimed by her plaint 
to recover Rs. 25,000, the purchase money, with interest. 

The circumstances in which the deed of sale was entered 
into appear from the judgment of the Judicial Committee. 

The deed stated that the executant, the present respondent, 
had borrowed a further Rs. 5000 from Rachpal Singh, making 
Rs. 25,000 in all, and that in lieu of that entire amount the 
executant did “thereby absolutely sell” half of all the 
villages, detailed below, in the taluqa; it concluded as 
follows: “Therefore I do hereby declare and put in writing, 
that after the death of the said ladies” (i.e., the widows of 
the last holder) “or whenever I may get possession over the 
said taluqa, I shall put the vendee immediately in proprietary 
possession of half the villages of the said taluqa as vendee 
thereof. I shall also get the name of the said vendee recorded in 
the decree relating to the said taluqa passed in my favour by 
the Civil Court, on October 22, 1878, to the extent of a moiety 
of the entire taluqa, that in case I delay the same the said 
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vendee will be at liberty, on the basis of this deed, to move 
the Court and take proprietary possession as purchaser ol 
the said villages and to get the mutation of names effected by 
a competent Court in his favour. 

The Subordinate Judge held that the respondent at the 
date of the deed had merely a right of expectancy mt ic 
estate, and that no property passed under it. He held that 
the suit to recover the money was barred by t u m tan 
Limitation Act, 1908, Sch. I., art. 62; in Ins opinion the 
limitation period ran from the date of the payment of the 
purchase money. He accordingly dismissed the nut. 

A., appeal to the Court of the Judicial Commissioners was 

dismissed. The learned Judicial Commissioners rejected a 
contention that having regard to the Cudh Estates Act 
1869, the respondent had a vested interest in tic is a 
the date of the sale deed; they agreed with the trial ja g 

that he had only an expectancy of inheriting. u > 1)0111 ° 

out that the Transfer of Property Act, 1882, s. 6, c u no 
apply as the deed was executed in 1880, hut. that it ia< 
quently been decided, apart from that section, 
reversionary heir under Hindu law cannot sell oi moit„ r, 

Ins expectancy. If there was any agreement it was voic 
under s. 23 of the Indian Contract Act, 1872; consequently 
the principles of equity could not be invoked to give effec 
to it. They were of opinion that the money claim was 

barred by limitation, the period running Horn the ,xlt ” 
of the deed at latest, whether under art. 62 or art. 0 
of the Indian Limitation Act. 

1922 Oct. 26, 27. Sir George Lowndes K.C. and Dube 
for the appellant. At the date of the sale the respondent 
had more than a mere expectancy. The succession - 
governed by Act I. of 1869, not by ordinary law. By t 
decree made in 1873 he had been declared “heir, and und 

that decree he had a vested interest. When tha c<n 
was made it had not been decided that succession under 
Act I. of 1869 opens on the death of the widow: see Sykes 
Compendium, p. 273. It was a reasonable view to take 
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in 1878, that having regard to the definition of “heir” in 
s. 2 of the Act, and to s. 22, sub-ss. 6. 7, a widow took a life 
estate while the estate vested in the heir. If the rspondent 
had a vested interest in 1880 the observation in Sham Sunder 
La! V. Achhan Kumvar (1), that an expectancy cannot be 
bound under Hindu law, is not relevant. [Reference was 
also made to Brdhmadeo Naraijan v. ffarjan Singh. (2) j But 
even if the sale was ineffectual, there was a valid agreement 
Upon the respondent obtaining possession he was bound to 
carry out his contract, under the principle of feeding the 
grant by estoppel. In Tilahdhari La! v. Khedan La! (3) 
the Board left open the question whether that principle 
applies in India; it is however embodied in the Transfer of 
Property Act, 1882, s. 46, and the Specific Relief Act, 1877 

S , 18 ’ and its ful1 application as a principle of law in India 
therefore cannot be excluded. The Transfer of Property \ct 

does not prohibit an agreement to sell a reversionary right 

.t merely precludes a transfer. The sale was of property to 

which the vendor had an “imperfect title”; and he was 

bound therefore under s. 18 of the Specific Relief Act 1877 

to make good the interest sold. I„ any event the appellant 

’ entitled, under s. 65 of the Indian Contract Act, to recover 

the money advanced, on the basis that the agreement was 

discovered to be void”: Basso Knar v. Dhuru Singh. (4) 

As m that case, the suit is governed as to limitation by art. 97 

un er the Limitation Act; the period runs from not earlier 
tiian the commencement of this suit. 

Be Grugther ICC.. Parikh, and C. S. Chaudhun for the 
respondent. Apart from s. 6 of the Transfer of Property 
Act, a sale of a reversionary right is ineffectual in Hindu law: 

\ ' lnder Lal v ■ Achhan Kunwar (5) ; Sntnovuddin v. 
Abdul Hosevn. (6) The decree of 1873 could not give the 

9 ^ US ^ an< ^ 6 rea ter rights than he possessed apart from 
i • There was no erroneous representation as to the vendor's 
interest such as would give rise to rights under s. 43 of the 


(1) (1898) L.R. 25 I.A. 188, 189. 

(2) (1898) I.L.R. 25 C. 778 

(3) (1920) L.R. 47 I.A. 239, 254. 


(4) (1888) L.R. 15 I.A. 211 

(5) L.R. 25 I.A. 183. 

(6) (1900) I.L.R. 31 B. 165 
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Transfer of Property Act, 1882; nor was it a case of a vendor 
having only an imperfect title so as to render s. 18 of the 
Specific Relief Act, 1877, applicable. The appellant has no 
rights under s. 65 of the Indian Contract Act, 1872. That 
section does not relate to an agreement which was void in law, 
as this was, when it was made; it relates only to one which is 
found to be unenforceable owing to the discovery of some 
fact; for instance under s. 20, by it being discovered that 
there was a common mistake of fact. In any case art. 62 m 
the Limitation Act applies, and time ran from the payment of 
the money: Hanumon Kamut v. Hanuman Mandar. (1) 

Sir Georye Lowndes K. C. in reply. Sect. 65 of the Indian 
Contract Act, 1872, applies to an agreement which was void 
when made but which the parties did not know to be void: 
Gulabchand v. Fulhni (2) ; Jijibhm v. Nagji. (3) The section 
is not in terms confined to a discovery of fact. The judgment 
of the Board in Rosso Kmr v. Dhum Sinyh (4) is conclusive 
that in this case art. 97 applies, and time runs only from t ic 
discovery that the agreement was void. 

Nov. 28. The judgment of their Lordships was delivered by 

Sir Lawrence Jenkins. This is an appeal tioni a 
decree dated March 20, 1918, of the Court of the Judicial 
Commissioner of Oudh, which affirmed a decree dated 
August 3, 1915, of the Subordinate Judge of Bara Banki. 

The suit is for the possession of the villages specified in the 
plaint with an alternative prayer for the payment of money. 
Both the lower Courts have decided adversely to the plarnt ill 
on each of these claims, and the suit has been dismisse \\ 0 
costs. From this decision the present appeal has been 

preferred. 

The plaintiff's claim to the villages rests on an instrument 
which purports to have been a transfer on sale executed on 
January 2, 1880, by the defendant Indar Bahadur Sing \ in 
favour of Rachpal Singh, the plaintiff’s deceased husband. 

The villages were part of two taluqas in Oudh, known as 

(1) (1891) L. R. 18 T. A. 158, 164. (3) (1969) 11 Bom. I ; . R. 693, 697. 

(2) (1909) I. L. R. 33 B. 411, 416. (4) L. R. la I. A. » “ * 
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Paska and Lilar, and owned by Thakur Naipal Singh, whose 
name was entered in list II. attached to the Oudh Estates, 
Act I. of 1869, as estates which, according to the custom of 
the family, ordinarily devolved upon a single heir. 


Thakur Naipal Singh died childless on October 28, 1873. 
leaving him surviving his two widows, Thakurain Iklas Kuar 
and Thakurain Choti. According to Hindu law, the defendant 
Jndar Singh was the next reversioner. The widows set up a 
will as that of their deceased husband, and claimed that it 
empowered them to adopt. Indar Singh thereupon instituted 
a suit against them and the Court of Wards, who had taken 
over the estates, and, by the decree of the Deputy Com¬ 
missioner of Bara Banki dated October 22, 1878, the alleged 
will was declared void and invalid, and Indar Singh was 
declared “entitled to succeed to Paska and Lilar estates on 
the death of the last surviving widow of the late Naipal 

Singh.” 

It is the plaintiffs case that in 1878 her husband, Rachpal 
Singh, advanced Rs. 20,000 for this litigation and other 
expenses to Indar Singh, who was a poor man, and that in 
1880, on a further advance of Rs. 5000, Indar Singh executed 
the instrument of transfer on which this suit is brought. 

Both Courts have held that the transfer was inoperative, as 
Indar Singh at its date had no interest capable of transfer but 
merely an expectancv. 


It cannot be disputed that, according to the ordinary Hindu 
law, this is the true view, but the plaintiff, to escape from this 
predicament, contends that the rights of Indar Singh must be 
determined by reference to the provisions of the Oudh 
Estates Act and the declaration contained in the Deputy 
Commissioner’s decree. 

Whatever the view that may once have prevailed, it is now 

established that under the Oudh Estates Act the succession to 

collaterals opens on the death of the widow just as under the 

ordinary Hindu law, and it necessarily follows that in January, 

1880, Indar 8>ingh had no more than an expectancy, and so 

had no interest in the villages which he was competent to 
transfer or bind. 
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Nor, in their Lordships’ opinion, was this position modified 
by the Deputy Commissioner’s decree. As the suit was 
constituted, the Deputy Commissioner could only have made 
a declaration binding on the widows and the Court of Wards, 
and it certainly was not within Iris competence to make a 
valid declaration that would create in Indar Singh’s favour an 
interest in the villages that did not otherwise exist. The 
claim for possession was, therefore, rightly rejected. 

And so it becomes necessary to consider the claim for 
payment of money. The amount demanded is Rs. 1,28,033-4-8, 
and this is made up of Rs. 25,000 principal and Rs. 1,03,033-4-8 
interest at Rs. 1 per cent, per month from January 2, 188 , 

to May 5,1914. 

The payment of the Rs. 25,000 is established, and the 
defendant’s pleas that the instrument of January 2, 1880, was 
executed under undue influence and was extoitionatc ave 
failed, but the claim for recovery of the money has been he i 

to be barred by limitation. 

Before this Board,. the claim has been based on s. 6» of 
the Contract Act. It is there provided that 'when an 
agreement is discovered to be void, or when a contract becomes 
void, any person who has received any advantage under 
such agreement or contract is bound to restore it 01 to ma 
compensation for it to the person from whom be received it. 

So framed, the plaintiff’s claim to compensation rests, 

not on any principle or formula of English law, but on c 
words of this section, and it has to be seen whet er t le a< 
of this ease come within its scope. The section deals with 
(a) agreements and (6) contracts. The distinction between 
them is apparent from s. 2; by clause <«) every promise and 
every set of promises forming the consideration for each other 
is an agreement, and by clause (h) an agreement enforceable 
by law is a contract. Sect. 65, therefore, deals with (a) agre - 
ments enforceable by law and (5) with agreements not • 
enforceable. By clause (g) an agreement not enforceable 
bv law is said to be void. An agreement, therefore, discovered 
to be void is one discovered to be not enforeeable by law, 
and, on the language of the section, would include an 
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agreement that was void in that sense from its inception as 
distinct from a contract that becomes void. 

, The agreement here was manifestly void from its inception, 
and it was void because its subject matter was incapable 
of being bound in the manner stipulated. 

Though this aspect of the case has not been satisfaetorilv 
presented or developed in the pleadings and the proceeding 
before the lower Courts, their Lordships think there are 
materials on the record from which it may be fairly inferred 
in the peculiar circumstances of this case that there was a 
misapprehension as to the private rights of Indar Singh 
in the villages which he purported to sell by the instrument 
ot January 2, 1880, and that the true nature of those rights was 
not discovered by the plaintiff or Raehpal Singh earlier than 

the time at which his demand for possession was resisted, 
and that was well within the period of limitation. 

It was thus that the agreement was discovered to be void 
and the discovery in their Lordships’ view was one within 
the words and the meaning of s. 65 of the Contract Act. 

The plaintiff, therefore, though not entitled to recover 
possession of the villages, is entitled to recover compensation, 
and in assessing that compensation their Lordships consider 
it should include the sum of Rs. 25,000 found by both Courts 
to have been paid to Indar Singh, and also, in the circum¬ 
stances of this case, interest, not at the rate or for the period 
claimed by the plaintiff, but at 6 per cent, from the date of 
the institution of this suit. Their Lordships will, therefore, 
humbly advise His Majesty that the decree under appeal 
should be varied in accordance with this opinion, and that 
the respondent should pay the costs of the plaintiff in both 
the lower Courts. The costs of this appeal must be paid 

by the respondent. 


Solicitors for appellant: Barrow. Rogers if Netnil. 
Solicitors for respondent: T. L. Wilson if Co. 
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Respondents. Dec 2 o 


ON APPEAL FROM THE CHIEF COURT OF LOWER BURMA. 

RegiMratimrEqwitMe Mortgage-Deposit of Deeds- Document consUtutu,,, 

the Bargain-Indian Evidence Act (I. of 1872), .v. 91 -Indmn. Beg,atrattm 
Act (XVI. of 1908), s. \ 7 -Receiver-Dissolution of Partnership-Powu 

to Mortgage. 

When upon a mortgage by deposit of title deeds a document is drawn 
nr, constituting the bargain between the part.es the document s no 
a^sle incidence g ,o prove the mortgage unless ^ 
under tl.e Indian Registration Act, and oral proof of the mortgage 

inadmissible. 9 _ 

Pranjivandas Mehta v. Chan Ua Phee (1910) I.. « s 4 f. Vp Ben L E 
followed, and Kedarnath Dutt v. Shamloll Khettry (1873) 11 Ben.L.R. 

(O.C.J.) 405 approved. 

A receiver appointed to take charge of the property of “ 
proceedings for a dissolution, with power to do all tlungs neces y 
for the realization and preservation of the assets, ha 
mortgage the property without the sanction of the Court. 

Appeal (No. 203 of 1919) from a judgment and two decrees 

of the Chief Court in its appellate jurisdiction (January - , 

1916) reversing a decree of Young J. (August —>, 191 

The suit was brought in the Chief Court of Lower Burma 
bv Mallady Sathalingum, since deceased, and represented ly 
the appellants, his executor,, against the respondents, of whom 
Nos 1 to 8 had been member of two dissolved firms of 
Chettys, No. 9 was the receiver appointed m the dissolution 
proceedings, and No. 10 was one Ehrah.m Seedat. The 
claim was to enforce a mortgage dated August , > 

against the respondents; a claim upon the persona u 

was abandoned. 

The facts of the case appear from the judgment o e 
Judicial Committee. 

The trial judge (Young .J.) held that the receiver a no 
power to create the mortgage, without the sanction o 

• Present : Lord Atkinson, Lord Sumner, Lord Parmoor, Lord Carson, 
and Mr. Ameer Adi. 
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Court, save so tar as it related to properties included in a 
I>nor equitable mortgage. He made a decree accordingly 
Upon cross-appeals to the appellate jurisdiction The suit 
uas dismissed. The learned judges held that the receiver 

had no power to mortgage; they therefore did not find it 

necessary to consider whether the prior ennvtnM f 

P I,UI equitable mortgage 

was invalid for want of registration. 

Hufff ?, Ct ' 31 i, N ° V - 2 ' 6 7 8 ' P0WcU KC - Pr ^,j and 

th „1 • nr “ PPe a ', ltS ' lt tlU ‘ mortgage of 1910 was invalid, 

1908 ?! Ca ? ,T nly Up ° n the Stable mortgage of 

1908 The equitable mortgagee was throughout entitled to 

a tor a legal mortgage; Carter v. Wake. ( 1 ) Rquitv 

W ' " ot presume an intention to abandon that Lht 

u|>on the new mortgage being given; Lock me/ v Parker • 

*,«" - Uotima - n »»^ 
wj T7 7 been aP!>lied in fmlia: Gokuldoss 
Gopaldoss v. Rambux Sheochand (4); Amnuejam PiUai v 

Pewsami (5) ; Ghose on Mortgages, p. 550. The transaction 

was completed by the deposit; there was no necessity to 

register, lit is further submitted that th„ • . ? 

authority from Seedat to deposit the deeds, apart from his 
powers under the order appointing him. 

Dunne KC. and Kenworthy Brown for the respondent. 

, T\ 17 6 receiver had 110 P° wer to create the mort- 

J ° 9 °' Tht “ mortgage of 1910 cannot be proved in 

the absence ot registration. The document drawn up 

embodied the terms of the agreement .between the parties, 
consequently no oral evidence was admissible under s. 91 
V1 ® llce Act, and registration was necessary under 

' ° // . t , he T . Reglstraltion Act: Kedamath Butt v. Shamloll 
, f 6 . ry ^ 6) ; Dwarkana th v. S amt Kumari (7); Esther Isac v. 

a; i* all (8); Bhoibrdb Chandra v. Anath Nath. (9) 

Further, the memorandum required stamping under the 


(1) (1877) 4 Ch. D. 606. 

(2) (1872) L. R. 8 Ch. 30, 38. 

(3) (1843) 5 Ir. Eq. 597. 

(4) (1884) L. R. ll I.A. 126. 

(5) (1896) I. L. R. 19 M. 160. 


(6) (1S73) 11 Ben. L. R. (O.C.J.) 
405. 

(7) (1871) 7 Ben.L.R. (O.C.J.) 55. 

(8) (1916) 25 Cal. L. J. 160. 

(9) (1920) 31 Cal. L. J. 375. 
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Indian Stamp Act (II. of 1899) amended by Act XV. of 1904. 
s. 8, Sch. I. (6.). [Reference was also made to Pranjimndas 
Mehta v. Cham, Ma Phee (1) and Credland v. Potter. (2)] 

Powell K.C. in reply. The charge in 1908 was created by 
the deposit, not by the document. 

Dec. 20. The judgment of their Lordships was delivered b> 

Lord Carson. On July 15, 1908, the firms of Chettys 
owed to the original plaintiff, Mallady Sathalingum, whose 
executors the present appellants are, a considerable sum ot 
money, and as security for the same depos.tcd with him 
hi- way of equitable mortgage title deeds relating to certain 
properties of the defendant Scedat. winch deed, had been 
deposited with the said firm by the saul Seedat. On the 
occasion of the deposit a memorandum was signe 
delivered to the said plaintiff in the following terms:- 

“Prom M.L.R.M.A. Soliappa Chetty and A.L. A.S. K-ft ■ 

Chetty, Rangoon. To Mallady Sathalingum, Rangoon. 

Dated Rangoon, July lb, 1908. 

“Dear Sir, 

“We hand you herewith title deeds relating to fifth 
class Lot, Nos. 78, 79 and 80, Block E, each measuring 25 hy M, 
with building thereon belonging to Saleman Ahmed Seedat 
S. his promissory note for rupees sixty-three thousand 

(Rs. 63,000) due us, this please hold as -unty agams 

advances made to us; we also hand you sccond ™n* 

i _ r r» Ran&a Sawnv Moodaiiai on 
executed in our favour by b. ® 1 i 

' xuullu m An thiti we had advanced 

1st class lot No. 6 in Block FI. On this wt naa 

Rs. 32,000. Please also hold this as further secun y agam^ 
advances made to us. We promise not to deal with same 
till your amount due you is fully paid and satisfied. Th. 
document was signed by the Chettys and witness 

The document was not registered, and the cfiiit o. non 
registration will have to he considered later. On Deem 
her 17, 1909, the plaintiff sent to the firms of Chetty a 
the respondent Seedat notices demanding repayment 
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J.c. moneys due and interest. In the year 1910 a suit was 

1922 brought for the dissolution of the said Chetty firms, and on 

sG^a- April 5 > 1910 > Bamanathan Chetty was appointed receiver 

mon.an by an order of the Court in the suit in the following terms: 

Lutchman. Js ordered that M. A. R. A. R. Ramanathan Chetty 

be and he is hereby appointed receiver on a monthly re¬ 
muneration of Rs. 300 (three hundred only) to take charge 
of the propeijty of the Chetty firms of M. L. R. M. A. and 
A. L. A. S. R. M. pending the decision of the suit for dis¬ 
solution of partnership, with power to collect outstandings 

and do all things necessary for the realisation and preservation 
ol the assets of the said firm.’’ 


Tiie receiver so appointed and I lie members of the Chetty 
firms being anxious to realize the debt due to them by Seedat 
wrote to the plaintiff for the promissory note and the title 
deeds deposited with the plaintiff on July 15, 1908, in order 
to enable them to carry on proceedings against Seedat, and 
the plaintiff handed them over on condition that he received 
Payment from the fruits of the decree. No suit, however, 
was brought, but Seedat gave the Chetty firms a legal mort¬ 
gage dated August 26, 1910, over the properties included in 
the original equitable mortgage and also other properties 
which were not so included. The plaintiff agreed to this 
compromise upon condition that the mortgage of August 26, 
1910, was deposited with the plaintiff and also the .title deeds 
relating to the properties included in it as collateral security 
lor the moneys owing by the Chetty firms to the plaintiff. 

1 his deposit was carried out, and on this occasion a memo- 
landum setting forth the deposit was signed by the receiver; 
it is dated September 4, 1910. The present action was 
hi ought by the plaintiff as equitable mortgagee to enforce 
payment of the debt due to him iby sale of the properties 
mortgaged by the said mortgage of August 26. 1910. 


At the trial of the action before Young J., it was contended 
that the original sub-mortgage of 1908 was void, inasmuch 
as it was effected by an instrument in writing which was 
admittedly not registered and that it was inadmissible in 
evidence on the same ground. The learned judge, however, 
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held that it was admissible, as being a record of an alread\ j. c. 

completed transaction. 1922 

It was also contended that the old equitable mortgage had S y^ A . 
been surrendered and that the plaintiff was suing on a new monian 
mortgage, which was ultra vires the receiver, who had not 1 , ut chman. 
obtained the leave of the Court. The learned judge held, 
however, that so far as the new legal mortgage so deposited 
related to the property included in the former equitable 
mortgage “there was not an iota of difference between the 
return of the title deeds and the return of them accompanied 
by the deposit of the legal mortgage.” and he accordingly 
gave a decree for the usual Recounts and for sale in default 
of payment of the properties included in the original memo¬ 
randum of deposit. There was an appeal by the plaintiff 
to the Chief Court of Lower Burma from this judgment so 
far as it disallowed his claim to an equitable sub-mortgage 
on the new and additional properties included in the mort¬ 
gage of August 26, 1910; and there was also an appeal from 
this judgment by the first defendant in so far as it allowed 
the claim of the plaintiff to an equitable sub-mortgage of the 

properties originally pledged. 

The appellate Court on January 24, 1916, set aside the 
decree of the original Court and dismissed the plaintiffs 
claim, holding that by the events whicli had happened the 
original mortgage by deposit was extinguished and no deposit 
of deeds by the receiver of the Chetty firms was authorized 


by the order appointing him. 

The Chief Judge, Sir Charles Fox, who gave the judgment 
•of the Court, stated that it was unnecessary to deal with 
the vexed question whether the memoradnm of July L>, 
1908, required registration. From this judgment and t ie 
decrees made under it the present appeal lias been brought. 

It was not seriously contended before their Lordships that 

the receiver had any authority under the order of April 5, 

1910, to mortgage property of the firms, and on tins point 

their Lordships are in agreement with the decree ot Ue 

appellate Court. The plaintiffs’ chief effort before this 

Board was directed to supporting the order of ^ oung . ., 
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basing their claim upon the original sub-mortgage of July 15, 
1908. The respondents’ counsel, on the other hand, raised 
the objections which had also been made at the trial of the 
monian action: (1.) that the original sub-mortgage was void, inasmuch 

Lutchman. as it > was affected by an instrument in writing which was 

admittedly not registered, and relied upon ss. 17 and 49 of 

the Indian Registration Act, 1908; and (2.)' that oral 
evidence was not admissible, as the memorandum of July 15, 
1908, constituted the contract between the parties (Indian 
Evidence Act, 1872, s. 91). The appellants, however, con¬ 
tended that though the terms of the deposit were embodied 
in a written document that document was a mere memoran¬ 
dum of and did not constitute the contract and therefore did 
not require to be registered, and that on the same ground 

oral evidence was admissible to prove and explain the 
deposit. 

As already stated, the trial judge acceded to this argument. 

This Board, however, cannot agree with the view taken by 
the trial judge. The law upon the subject admits of no doubt. 
In the case of Kedaniatli Butt v. Sliamloll Khettny (1) 
Couch C.J. said: “The rule with regard to writings is that 
oral proof cannot be substituted for the written evidence 
of any contract which the parties have put into writing. 
And the reason is that the writing is tacitly considered by 
the parties themselves as the only repository and the appro¬ 
priate evidence of their agreement. If this memorandum 
' vas of such a nature that it could be treated as the contract 
for the mortgage and what the parties considered to be the 
only repository and appropriate evidence of their agreement, 
it would be the instrument by which the equitable mortgage 
was created, and would come within section 17 of the 
Registration Act/’ 

This Board in Pranjivandas Mehta v. Chan Ma Phee (2) 
laid down the law as follows: “The law upon this subject 
is beyond any doubt: (1.) Where titles are handed over 
with nothing said except that they are to be security, the 
law supposes that the scope of the security is the scope of 

(1) 11 Ben.L.R. (O.C.J.) 405. (2) L.R. 43 I.A. 122, 125. 
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the title (2.) Where, however, titles are handed over accom- 
panL by a bargain, that bargain must rule. (3.) Lastly 
when the bargain is a written bargain, it, and it alone, must 
determine what is the scope and extent of security. 

“In the words of Lord Cairns in the leading case of 
Shaw v. Foifter (1), ‘although it is a well-established rule o 
equity that a deposit of a document of title without more, 
without writing, or without word of mouth, will create i 
equity a charge upon the property referred to, I apprehen 
that‘that general rule will not apply when you have a 
deposit accompanied by an actual written charge. In that 

case you must refer to the terms of the written ocu ’ 

and any implication that mightt * »*d. 

was no document, is put out o 
to silence by the documents by which alone y 

governed’ 

Applying the principles thus laid down to the h iescn ’ 

what this Board has to determine is did the ' <l ' unl ^ 

July 15, 1908, constitute the bargain between the part es 
or was it merely the record of an already completed 

transaction? . , 

The only evidence upon this subject in theii Eor I ^ 

opinion is conclusive that the memorandum of • u > » 

constituted the bargain between the parties. . lG ? ds 
agent swore, “The arrangement to deposit t ien i ,, 

was made in the presence of the eldest son o • 0 ’ 

and when we turn to S. Solomons evidence, e . » 

document was drafted and typed in my office after the* 
come to an agreement. The document was ia\\n U P 
time they came together”; and upon cioss-cxa ^ 

he says: “The agreement was signed an an 
my presence. Unless the title deeds had )cen ian 
ho would not have accepted Ex. I- (the memoian 
July 15, 1908). The transaction was complete m in> 

at the same time.” 

Turning to the document itself, one is led to t e 

conclusion. “We hand you herewith title deeds, e .. 

(1) (1872) L.R. 5 H.L. 321, 341. Q 2 
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j.c. This please hold as security, etc.Please also hold this 

l922 as further security.” 

Subra- T,leir Lordships have no doubt therefore that the memo- 
monian randum in question was the bargain between the parties, 
lutchman. ar *d that without its production in evidence the plaintiff 

could establish no claim, and as it was unregistered it ought 
to have been rejected. 

It has already been stated that the receiver was not under 
the order appointing him authorized to create any mortgages 
of the partnership property, and therefore the claim of die 
plaintiff fails both in respect of the original equitable deposit 
and the subsequent deposit in August, 1910. 

For these reasons their Lordships will humbly advise His 

Majesty that the appeal of the plaintiff should be dismissed 
with costs. 


Solicitors for appellants: Stonxham Sons. 

Solicitors for respondent No. 10: Sandersons <( Orr 
Dignams. 
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Appellant; 



Respondents. 


ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 

Mortgage-Wakf Property-Severable Family Interest-Absence of Necessity - 

Effect of Mortgage — Limitation. 


A deed of wakf contained severable provisions for substantial religious 
purposes and for the benefit of the settlor’s family. In 1899 the muta- 
walh mortgaged the property for a purpose unconnected with the wakf, 
and in 1906 a final decree for foreclosure and possession was obtained. 
In 1913 the appellant, as successor in the ofllce of mutawalli, sued to 
recover the property. It was found that the late mutawalli was in 

possession within twelve years of the suit being brought:_ 

Ueld (following Vidya Varuthi Thirtha v. Balusami Ayyar (1921) 
L.R. 48 I.A. 302) that art. 134 of Sell. I. of the Indian Limitation Act 

* Present: Lord Sumner, Lord Carson, and Mb. Ameer Ali. 
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(IX. of 1908) did not apply, and that the suit was not barred by limita¬ 
tion; and that the appellant was entitled to recover the property free 
of any charge uport the interest of the settlor’s family under the deed 

of wakf. 


Appeal (No. 122 for 1921) from a judgment and decree . 
of the High Court (March 26, 1920) reversing a decree of 

the Subordinate Judge of Howrah. 

In 1S91 Sheikh Abdur Rahim, deceased, dedicated certain 
property to wakf, the trusts being for the settlor for life, and 
after his decease to apply the income, after discharging rent 
and other outgoings, one-half to the worship at a certain 
mosque, and the other half to the heirs of the settlor of each 
degree, according to their shares by Mahomedan law. The 
settlor on his death was succeeded as mutawalli by his sister 
Nazir-un-nissa. On February 7, 1899, she and her surviving 
brother mortgaged the property by way of conditional sale 
to one Kedar Nath for purposes unconnected with the waki. 
On the death of the mortgagee, which took place soon aifor¬ 
wards, litigation arose as to who was entitled to his piopeitj. 
Ultimately Sheo Prasad was lound to be entitled, and in 
he brought a suit on the mortgage. On January 3, 1905, he 
obtained a preliminary decree for foreclosure and possession, 
and a final decree was passed in January, 1906. Meanw u e, 
on February 4, 1905, Sheo Prasad executed an assignment 
ot f the mortgage to the father of Narayan Das, the piesent 
first respondent, to whom formal possession was c iveie 
by the Court in March, 1906. The first respondent t len 
endeavoured to collect rents trom the tenants on tin 
and was met by opposition. Soon afteiwaids persons 
interested in the wakf, having procured the sanction o tie 
Advocate-General, brought a suit under the Ci\il Proce ure 
Code, s. 92, in the Court of the District Judge of Hoogh y, 
for the removal of Nazir-un-nissa from her office and tor 1 ie 
appointment of a new mutawalli. That suit resulted in a 
decree appointing the present appellant as mutawalli 

place. 

The appellant commenced the present suit on May 
1913, to recover possession of the properties. The suit 
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defended by the first respondent who, in addition to other 
pleas no longer material, pleaded that the suit was barred by 
limitation. 

The trial judge made a decree for possession. In the 
course of his judgment he found that Nazir-un-nissa had been 
in possession within twelve years of the suit being brought. 

Upon appeal to the High Court the suit was dismissed as 
barred by limitation. Richardson J. held that art. 134 of 
Sell. I. of the Indian Limitation Act, 190S, applied, and 
that the twelve years’ period thereunder was to he computed 
from the date of the mortgage; he however expressly con¬ 
curred with the finding of the Subordinate Judge as to the 
time at which possession was obtained. Syed Shamsul 
Huda J. differed on the last question, being of opinion that 
the burden of proof was upon the plaintiff to negative the 
prescriptive title set up, and that he had failed to do so. 


Nov. 9, 10. De Gruyther K.C. and Kenworthy Brown for 
the appellant. The High Court was wrong in applying 
art. 134: Vidya Varuthi Thirtha v. Balusami Ayyar (1); 
the decision of the Board in that case was given after the 
judgment now appealed from. The concurrent findings of 
Richardson J. and the Subordinate Judge that the late muta- 
walli was in possession within twelve years of the date of the 
suit was supported by the evidence. The suij therefore was 
in time whether art. 142 or art. 144 applies. The onus under 
art. 144 was upon the defendants: Secretary of State for 
India v. Chelikaivi Kama Kao (2) ; Kuthali Moothavar v. 
Peringati KunJiarankutty. (3) 

Dunne K.C. and E. B. Kaikes for the representatives of 
the first respondent, deceased. It is conceded that having 
regard to the recent decision of the Board art. 134 does not 
apply. The suit was however barred. This was a suit in 
ejectment, and art. 142 applies; under that article the onus 
was upon the plaintiff to show possession within twelve years. 
Further, having regard to its provision, the wakf was invalid: 

(1) L.R. 48 I.A. 302. (2) (1916) L.R. 43 I.A. 192. 

(3) (1921) L.R. 48 I.A. 395. 
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Mutu Rarmnadan Chet tun- v. Vava Lew,a Marakayar. (1) 

A deed by which a definite and substantial part of the 
property is reserved to the family, without any gift over to 

charitable or religious purposes, is not valid tin. . i > a 
decision, apart from Act VI. of 1913: Muhammad Mnunnreu 
AH v. Razia (2); Mahomed Ahsanulla Chowdhnj v. AmrncMnd 
Kundu. (3) Even if the wakf is valid so far as rel.gious 
purposes are provided for, this respondent is cnt. let 
have the secular interests, which were severable, charged 

in his favour. 

.v Tr ~ There was a substantial 

Dc Gmyther K.C. in reply. ineiL 
dedication-of property to religious purposes; the ^honUes 

show that that is sufficient to establish the validityof 

wakf. The secular interests cannot be seven , 

property is made wakf, and the wakf, as a whole, is valid. 

Dec. 20. The judgment of their Lordships was deluded by 

Lord Sumner. This was a suit brought by the n ‘ u ‘‘ n '“ 
of a mosque to recover possession of property, a ege 
been settled as a valid wakf, from the defendants, whose .tic 
arose under incumbrances created by his prec ecessors 

office. 

The principal issue tried in India was whcthci 01 not 

claim was statute-barred, and, relying on art. 13 ° C * 

of Act No. ix. of 1908, the High Court gave judgment m 
favour of the defendants. This was before the decision of 

their Lordships’ Board in Vidya V a rutin Thwtha v « ' 

Aijyar (4), which held that art. 134 docs not apply to a vvak 
and accordingly their conclusion is admitted to be no ^ 
sustainable. There has further been much dis ^ 

the present appeal whether the case is governe . 

or by art. 144, since art. 134 is inapplicable; u 

common ground that, if the plaintiff’s evidence established 

that his predecessor in office remained in possession of the 
property in question until after the year 1901 , then " s 
Is not statute-barred. As to this, oral evidence, relating 

(3) (1889) L.R. 17 I.A. 28 * 

(4) L.R. 48 I-A. 302. 
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to the receipt of the rents and profits, was called on both 
sides. The learned trial judge, after criticising adversely the 
evidence given on this point by the defendants* witnesses, 
accepted the plaintiffs case, and held that the mortgagors 
had remained in possession until less than twelve years before 
the present suit was begun. With this finding of fact one of 
the learned judges in the High Court, Richardson J., agreed. 
His colleague, Syed Shamsul Huda J., dissenting, drew 
attention to the burden of proof, which he said rested on the 
plaintiff and had not been discharged, the probabilities being- 
in favour of the defendants. If the learned judge meant, 
as his reference to the onus of proof seems to indicate, that 
the plaintiff had given no evidence, that the mortgagee had 
not received possession at the time when the mortgage was 
executed and in accordance with its terms, he overlooked the 
fact that several of his witnesses gave positive and precise 
evidence on the subject, and so far as the burden of proof 
goes, there was enough to call for an answer. If, on the 

other hand, as his allusion to the probabilities of the case 
seems to show, he only meant that, weighing the plaintiff s 
evidence against that of the defendants’, he rejected the 
former and accepted the latter, his opinion is not fortified 
by any detailed examination or comparison of the evidence, 
which the respective witnesses gave. Their Lordships do 
not. think that under these circumstances the opinion of 
Syed Shamsul Huda J. ought to prevail against the con¬ 
current opinions of Richardson J. and of the learned trial 
judge; nor does their own examination of the evidence, 
which need not be set out in detail, lead them to discredit 
the plaintiff’s case in this respect. 


The affirmation of the finding that the mortgagors retained 
possession down to a date, which defeats the plea of ft he 
Limitations Act, would dispose of this appeal, but for the 
following point. The original settlement was undoubtedly a 
valid creation of a wakf, for the provision intended to benefit 
the family of the settlor was not the preponderating feature- 
of the settlement, nor was the provision made for the per¬ 
petuation of religious ceremonies and charitable gifts by 
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any means illusory or unsubstantial; but, equally un¬ 
doubtedly, the two provisions—that for the upkeep of the 
mosque and celebration of worship there on the one hand, ^ 
and that for the benefit of the settlor’s family on the other- , 
are, as a matter of drafting, separate and severable dis- im¬ 
positions. Indeed, it could not have been otherwise. llie A 
new contention for the respondents was that a mortgagee 
who had parted with his money to the persons, members ol 
the plaintiff’s and of the settlor’s family, who were then 
in the position of mutawalli, ought not to lose his mone> 
altogether, and that too at the plaintiff s instance, m " 
at least entitled to have a charge declared m his favour on 
the portion of the property, which was settled tor the benefit 

of the settlor’s family. , 

This point was not taken below, or even m the lospon tn s 

case, unless it can be brought within the third reason, 

“because the trusts created were not those oi a 'a » . ^ 

at any rate as to the half of the property sett e on 
founder’s heirs.” Their Lordships would not in any e\» n 
have declared that the respondents weie entitle! to 
suggested charge, for they are by no means sun t ia 
necessary parties are before them or that all neccssaiy ma e 
have been proved, and the case would ha\e to be lemit 

India, even if the contention be sound. 

In the present case there is a dedication, which has alrea } 
taken effect, and it is so substantial that one-half o ic 

income has to be devoted to specified pious purposes. It 

is impossible to say that this gift is only a 

arrangements for the aggrandisement of the sc 01 * ‘ 

and a device to make the property inalienai e. 
nothing illusory about it. The most that can be said s that 
the provision for the settlor’s family is considerable, 
the mere provision itself is clearly permissible, as 1S 1 u 1 
vision that the settlor’s heirs shall be the mutawal is o t 
wakf in their order. In deUvering tlrn lodgment of their 

Lordships’ Board in Mujibumssa v. Abdul Ra am ), 
Robertson says: “It will be so” (that is, i wi 

(1) (1900) L.B. 28 I.A. 15, 23. 
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deed of wakf) “if the effect of the deed is to give the property 
in substance to charitable uses. It will next be so if the effect 
is to give the property in substance to the testator’s family.” 
In view of the fact that this deed has been taken as creating 
a valid wakf in botli Courts in India, and that effect has been 
given to it as creating a valid wakf in separate proceedings 
by the decree appointing the appellant to be mutawalli, 
their Lordships think it needless to discuss further the genuine 
character of the wakf. Its dominating purpose is to make 
adequate provision for the pious uses mentioned. 


In I idya I aruthi Thirtha v. BaluSami Ayyar (1) it was ex¬ 
plained that the idea conveyed by the word “trust” is foreign 
to the religious conception involved in the word “wakf” 
“When once it is declared that a particular property is 
wakf or any such expression is used as implies wakf .... 
the right of the wakif is extinguished and the ownership is 
transferred to the Almighty/ says Mr. Ameer Ali in delivering 
judgment. ‘The manager of the wakf is the mutawalli, 
the governor, superintendent, or curator.’ In the case of 

khankhas the head is called a sajjadanishin. ‘But neither 
the sajjadanishin nor the mutawalli has any right in the 
property belonging to the wakf; the property is not vested 

in him, and he is not a trustee in the technical sense. 

The waktnama does not transfer property to trustees.' 

Lnder the Mah’omedan law the moment a wakf is created 
all rights of property pass out of the wakf and vest in God 
Almighty. 'The curator, whether called mutawalli or 
sajjadanishin, or by any other name, is merely a manager.’ ” 

The principle of the respondents’ contention, accordingly, 
appears to their Lordships to be fallacious. The property, 
in respect of which a wakf is created by the settlor, is not 
merely charged with such several trusts as he may declare, 
while remaining his property and in his hands. It is in 
veiy deed “God’s acre,” and this is the basis of the settled 
rule that, such property as is held in wakf is inalienable, except 
for the purposes of the wakf. A similar view forms the basis 
of the inalienability of a Hindu math and, if the settlor 


(1) L.R. 48 I.A. 302, 312. 
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declares himself, as he is entitled to do, to be the first muta- 
■\valli or the first shebait, that does not affect the fundamental 
principle, that the whole property is considered as having 
passed from him for the purposes which he has declare , 
and not merely such portion of it as will suffice to pi ocuce 
the part of the income which he has expressly dedicated to 

pious and charitable uses. 

From this it follows that where an attempt is made to grant 
a mortgage for purposes foreign to the necessary purposes c 
the wakf, which is therefore as such unsustainable, the whole 
mortgage fails. It cannot, for purposes of enforcement be 
severed into two distinct charges, one declared for pi -^ 
uses on one part of the property, and another sepa 

charge declared on another part for the uses of the mortgagor 
only The property itself is not to he regarded as severable 

and chargeable according to the measure of the interes , w 
the settlor’s family may have in the rents and profit* * 
whole. The contention now advanced is lneonsis 
the character of a wakf, as fully explainc in 1 
mentioned and many other decisions ot then .01 cs 

Board. 

Their Lordships are of opinion that for. an advanc 
money, otherwise than to satisfy the legitimate nee s 
purposes of the wakf, no part of the property held m 
is chargeable either by the settlor or by the Court I^oc 
a case any claim by the person who aoances 
must be in the nature of a claim in perso'nam, and cannot 

he secured by holding liable the wakf pioperty 

For these reasons their Lordships will humbly a 
Majesty that this appeal should be allowe an restore d 

of the High Court set aside and that of the trial j g 

with costs here and below. 
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Solicitors for appellant: Pugh & Co. 

Solicitors for respondents: Watkins & Hunter. 
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ON APPEAL FROM THE CHIEF COURT OF THE PUNJAB. 


Mahomedan Law— Wakf—Khankah—Rights of Sajjadanishin—Vesting of 

Property. 


In an appeal raising questions as to the existence at a place in the 
Punjab of a khankah, a Mahometan religious institution of the character 
described in the judgment, and as to the rights of the sajjadanishin. 
or superior, of the institution:— 

field, on the facts, (1.) that the existence of the khankah was 
established; (2.) that the appellant being the eldest son of the last 
sajjadanishin, and having been formally installed with the consent of 
the first respondent, was sajjadanishin and manager; (3.) that in addi¬ 
tion to a mosque, which was admitted to be wakf, the slirine, with its 
astana (court) and surrounding hujras and gates, and the astanas of 
the mosque, were property attached to the khankah, a dedication as 
wakf (though not made expressly) being the proper inference from 
the circumstances: Jewun Doss Sahoo v. Shah Kubecr-ood-deen (1840) 

2 Moo. I.A. 390 followed; (4.) that having regard to an undertaking 
given by the appellant at his installation, he must share the surplus 
offerings after deducting all outgoings (including a reasonable remunera¬ 
tion to the sajjadanishin) with the respondent, his nephew. 

Observations in Vidya Varuthi Thirtha v. Balusami Ayyar (1921) L.R. 
48 I.A. 300, 323 explained. 

Appeal (No. 118 ot 1921) from a judgment and decree 
(January 2, 191 1 ) ot’ the Chief Court reversing a judgment of 
the District Judge of Multan. 

The suit was brought by the appellant against the respond¬ 
ents in the District Court. He claimed by his plaint that 
as sajjadanishin of Taunsa Sharif he was solel}’ entitled to 
possession of wakf properties specified, to administer the 
aflairs of the institution, and to lead in the prayers without 
interference by the defendants. He prayed for declarations, 
an injunction, and to recover Rs. 5000 on account of offerings 
which he alleged defendant No. 1 had unlawfully taken away. 
The defendants by their written statements pleaded that there 
was no religious institution or gaddi at Taunsa, that all the 

Present . Viscount Cave, Lord Phillimore, Lord Justice-Clerk, 
Sir John Edge, and Mr. Justice Duff. 
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1922 

MUHAMMAD 

Hamid 

V. 

Main 


properties in suit were acquired by Khwaja Allah Baksh, j. c. 

the common ancestor of the parties, and were Ins private 1922 

properties devolving upon his heirs according to Jlahomedan MUHAMMAI 
law It was denied that the plaintiffi-appellant was saj- Hamid 
jadanishin, or that any of the properties, other than a mosque ,, N 
were wakf; and it was contended that the offerings were Mahmu • 

divisible between the parties according to their shares. 

The facts of the case appear fully from the judgment of the 
Judicial Committee, which also states the effect ot the judg¬ 
ments of the District Judge and upon appeal to the Chiei 

Court. 

The learned judges of the Chief Court held that apart 
from the mosque there was no religious -titutron proper y 
so called. They said that the decisions showed.that , ihe 
must for the creation of wakf, be unmistakable moot ot 
actual dedication, or at least clear proof of facts from which 

inference ot dedication must necessarily )e ld ' v ’ 
that offerings made to a saint cannot ie piesume 
wakf. That though the manner in which the l 110 !' • 

has been used and enjoyed is an important circums a , 
an endowment of an institution with given propel y 
be inferred from mere devotion of the income of that property 
to the institution, even if this was done by family arrange¬ 
ment. Further, that there must be delivery of the property 
to another person (mutawalli). ” Upon a consi 1 ia j™J 
the evidence they came to the conclusion that ™ ‘ 

as wakf was to be implied. If there was an institution the 

appellant, they said, was saj jadanishin. 

1902 July 27, 28, 31; Aug. 1. Dc Gnujther K.C.. 

JUvan-Petmun and Dube for the appellant. The evidence 
established that Taunsa Sharif was a religious inst.tutiorq 
and that the properties in suit were wak prop 
possession of which the appellant was entitled as 
The origin and history of Taunsa Sharif shows that if was 
k hank ah corresponding to the instut.on described m fW 
Bibi v. Abdul Karim (1) in passages cited in the judgme 

(1) (1891) I.L.R. 19 C. 203, 220, 222. 
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J.c. the Board in Vidya Varuthi Thirtha v. Balusumi Ayyar (1) : 

1922 See also Ameer Mahommedan Law, 4th ed., p. 431 

__ The judgment of the Board in that case shows that a sa/ 
Hamid jadanishin in relation to the property of the institution is 

Mian “ the . Same positio11 as the ™hant of a Hindu math, and 

Mahmud, is entitled to possession of the properties. There is abundant 

evidence of gifts and voluntary labour; that is consistent 

only with the view that this was a foundation, not private 

property. The judgment of the Board in Makhdum Hassam 

Baklish v. Ilaki Bakhsh (2) shows that the user of property 

may give rise to the inference that it has been dedicated 

as wakf. It can hardly be disputed that the appellant was 

sajjadanishin; apart from the custom that the eldest son 

succeeded, found by the District Judge, the appellant was 
installed and recognized. 

Sir George Lowndes K.C., E. B. Raikes and Abdul Rashid 
for the respondents. With the exception of the mosque, 
none of the property was wakf; it was family property 
divisible according to Mahomedan law. Although the authori¬ 
ties do not exclude dedication being inferred, they show that 
a strong case is required to raise that inference, especially 
in the case of a shrine: Fakhr-ud-dm v. KifayaUuUlah (3) ; 

IIossein Shah v. Zalioor Shah (4); Thakoor Dass v. Ilajee 
Begum (5); Nnr Mahomed v. Ghulam Habib (6); Mac- 
naghten s Mahomedan Law, ch. 9, case 7. Here the acts 
of the parties in relation to the partition are not consistent 
with an intention of dedication; and the awards, made 
by persons familiar with Mahomedan law, show that the 
property was not wakf. The judgment in Bikan\i Mia v. 

Shuhhul Poddar (7), decided before the invalidity of private 
and tamily wakfs was established, shows that a shrine may 
be of that character and not a public and valid wakf. The 
practice at other shrines in the district supports the view that 
the offerings were divisible as family property. The decision 
last cited and Zooleka Bibi v. ZumU (8) show that the office 


(1) (1921) L.R. 48 I.A. 302, 322. (5) (1868) P.R. No. 100. 

(2) (1913) P.R. No. 23, p. 96. (6) (1892) P.R. No. 106. 

(3) (1910) 8 Ind. Cases, 578. (7) (1892) I.L.R. 20 C. 116, 147. 

(4) (1868) P.R. No. 67. (8) (1904) 4 Bom.L.Rep. 1058. 
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of sajjadanishin is of a purely spiritual character. A tomb j. c. 
canno't be wakf without a dedication by the heirs. Further, 1922 

there is no valid wakf in the absence of delheij of ll» piopeitj m uhammad 
to a mutawaUi: Muhammad Aziz-ud-din Ahmad Khan v. Hamid 
Legal Remembrancer (1) ; Bailie’s Mahomedan Law, Bk. IX., Ma J n 
ch. 1, pp. 559 et seq.; Wilson’s Anglo-Muhammadan Law, Mahmud. 

3rd ed § 320, p. 343. In the case of Hindus the Board laid, 
down in Konwur Doorgnath Roy v. Ram Chunder Sen (2) 
that “very stroiig and clear evidence” was requisite to 
establish an endowment. The observation of the Board m 
Makhdum Hassam BakM v. Ildhi Bakhsh (3) as to user 
related to a public cemetery, and is not applicable. The 
agreement made by the appellant to share the offerings is 
binding upon him ;■ it is inconsistent with the view tha 
either the offerings or the tomb was wakt. The c isoiva ions 
in Vidya Varuthi Thirtha v. Balnsami Ayyar (4) as to the 
position of a sajjadanishin were obiter; in any case that view 
has never been applied to the case of a shrine. Lvcn i 
the appellant was sajjadanishin the questions as to 
ceremonial rights were not cognisable: Sunkur Bharti v. 

SidJm Lingayah Char anti (5) ; Sangapa v. Gamgapa.W 
[Reference was also made to Bibee ICuneez Fatima< \ . 

Salieba J& n - (7)] 

Dc Grwjther K.C. in reply. The properties were all used 
as part of a religious institution. Property can be (le ieate< 
without the word “wakf” being used: Jeicun Does 

Sahoo v. Shah Kubeer-ood-deen (8); Ptran Bibi 
Karim (9) ; Wilson, § 320 supra. It is sufficient that there 

was a gift to. the shrine with an intention to create a wakf. 

Vidya Varuthi Thirtha v. Balnsami Ayyar. (10) The whole 
of the property was handed over with that intention, and 

that satisfies -the requirements of Mahomedan law. [ e el en 

was also made to Mohiuddin v. Sayiduddm . (11 )| 


(1) (1893) I.L.R. 15 A. 321. 

(2) (1876) L.R. 4 I.A. 52, 61. 

(3) (1913) P.R. 93 No. 23. 

(4) L.R. 48 I.A. 302. 

(5) (1843) 3 Moo.I.A. 198. 


(6) (1878) I.L.R. 2 B. 476. 

(7) (1867) 8 Suth. W.R. 313. 

(8) (1840) 2 Moo.I.A. 390. 

(9) I.L.R. 19 C. 203. 

(10) L.R. 48 I.A. 302, 316. 


(11) (1893) I.L.R. 20 C. 810, 821. 
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Mian 


j. c. Xov. 9. The judgment of their Lordships was delivered by 

1922 ^ iscount Cave. This appeal raises questions as to tiie 

Muhammad existence of a khankah (a Mahomedan religious institution) 

at Taunsa in the district of Dera Ghazi Khan in the Punjab 

Mahmud and 88 t0 the rightS ° f the ^'iadaniahin (or superior) of such 

' - ' an instltuti °n- TI >e nature and origin of khankahs were 

described in the judgments of the High Court of Bengal in 
Pirun v. Abdool Karim (1) and Mohiuddin v. Sayiduddin (2), 
and in the judgment of this Board in Vidya Varuthi TJrirtha v.’ 
Balusami Ayyar (3), and need not he further elaborated. 
It is enough to say that a khankah is a monastery or religious 
institution where dervishes and other seekers after truth 
congregate for religious instruction and devotional exercises. 
It has generally been founded by a dervish or a sufi pro¬ 
fessing esoteric beliefs, whose teachings and personal sanctity 
have attracted disciples whom he initiates into his doctrines. 
After his death he is often revered as a saint, and his humble 
takia (or abode) grows into a khankah and his durgah (or 
tomb) into a rauzah (or shrine). The khankah is usually 
under the governance of a sajjadanishin (the one seated 
on the prayer mat), who not only acts as mutawalli (or manager) 
of the institution, and of the adjoining mosque, but also 
is the spiritual preceptor of the adherents. The founder is 
geneially the first sajjadanishin, and after his death the 
spiritual line (silsilla) is extended by a succession of saj- 
jadanishins, generally members of his family chosen by him 
or according to directions given by him in his lifetime, or 
selected by the fakirs and murids, and formally installed; 

and the income of the institution is usually received and 
expended by them. 


In the present case events followed closely the course 
above described. Khwaja Muhammad Suleman, who was a 
disciple of Nur Muhammad Muharvi of Mahar in the State of 
Bahawalpur (a member of the well-known Chishti family of 
sufis), came to dwell at Taunsa, a place situated in a sandy 
desert under the Suleman range and then uninhabited. It 

(1) (1892) I.L.R. 29 C. 203. (2) (1893) I.L.R. 20 C. 810. 

(3) L.R. 48 I.A. 302, 322. 
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is recorded in a book called Manakab-ul-mahbubin (the history 
of the beloved of God), which was written in or about the 
year 1860 by one of his disciples and was referred to by both 
parties in the suit, that Suleman built a house and a dalan (or 
o-aUery) for his lodging, a hujra (or room) for his worship, an 
a dalan for the society of fakirs, and further that he erected 
a katcha mosque where he said prayers in congregation, and 
to the east of the mosque a wooden canopy shaded by reeds, 
under which he held court. Mention is also made of other 
hujras and a langar (or kitchen) for the use of Ins adherents, 
and a well; and it is said that an auditor ot accounts and 
legal adviser and a counsellor were appointed. Suleman was 
much revered as a religious teacher and made many disciples 
including the Nawab of Bahawalpur, who demo ished 
katcha mosque of earth and built a pacca mosque in its place. 

Suleman died in or about the year 1849; and, h,s sons 
having predeceased him, he was succeeded by his grandso 
(the elder son of his elder son) Khwaja Allah Bakhsh wh 
the third day after the death of Suleman was made to sit on 
the mussalla of Hazrat Suleman” with the usual ceremonies. 

including the tying of the turban, and with the ^ 

holy men who had come from A j me re. Khwaja Sulema 
buried in his house at Taunsa, and his tomb became a saci 
place of pilgrimage, particularly on the occ^on of the «s or 
celebrations held on the anniversary of his death; and Taunsa 
became known as Taunsa sharif, or holy Taunsa In memory 
of Suleman, the Nawab of Bahawalpur erected a marHe 
shrine over his place of burial and rebuilt the mosque 

marble. , . 

Khwaja Allah Bakhsh carried on bis grandfather s wor-j 

with zeal and success, and with the assistance of a timber 
pirs and khalifas who had been ordained by him, and ma 
many disciples; and many thousands of pilgrims .e 

attracted to the shrine. Allah Bakhsh 0 tame , 

more land from the tribes in the district, and with the help of 

his followers put up huts and bungalows for the fakirs and 
dervishes, and Serais and langars for the accommodation of 
the. pilgrims, so that at the time of his death the mosque^and 
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shrine, with the buildings used in connection with them, 
occupied some acres of ground. Remission of revenue was 
granted to Allah Bakhsh as sajjadanishin of the khankah at 
Taunsa, and he was exempted under that designation from 
appearing personally in a civil Court. 

On September 13, 1901, Khwaja Allah Bakhsh died, and 
his eldest son Hafiz Muhammad Musa was duly installed as 
sajjadanishin in his place. Shortly afterwards differences 
arose between Muhammad Musa and his half-brother Mian 
Mahmud (the first respondent in this appeal) as to the position 
and authority of Muhammad Musa as sajjadanishin and the 


rights and interests of the two brothers in the property left 
by their father Khwaja Allah Bakhsh; and at the instance 
of the Deputy Commissioner, these differences were referred 
under the Frontier Crimes Regulation to the tumandars (or 
headmen of the district) with a view to a settlement. The 
tumandars, after hearing the parties, made an award, dated 
September 30, 1903, whereby they determined (in effect) 
first, that Muhammad Musa was sajjadanishin of the khankah 
with the right to manage the mosque and shrine; secondly, 
that the income of the shrine, consisting of the offerings of 
the pilgrims, should belong as to one-fifth to Muhammad 
Musa as sajjadanishin, and as to the balance to the two 
brothers equally; and, thirdly, that while the mosque was 
wakf property and the shrine, with its inner and outer astanas 
(or courtyards) and certain other properties were joint and 
impartible, the remaining properties, including the sera’s, 
bungalows and langars, were divisible between the brothers 
equally. 


The following clauses in the award, which relate to the 
properties above mentioned, have a bearing on what follows: 
“4.—The building of the astana kalan (which includes the 
astana of the khankah shrine), and as well as the houses of 
the Muharwi people situate on the northern side of the mosque, 
shall be considered joint. However, the compound of the 
astana of the rauza mubarik, which is situate on the west of 
the mosque and is attached to the rauza, shall not be con¬ 
sidered as liable to partition, because it is an ibadat-khana. 
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The dervishes who formerly lived there shall, in future, also j. c. 

stay there in accordance with the previous practice. 5.—The vm 

mosque is wakf property. The appointment of its imam and Mij — MA] 
muzan shall be in the hands of the sajjadanishin. Saying ot Hamid 
prayers and call to prayers shall be in accordance with the MlAN 
practice of the previous sajjadanishins, in the hands ol the Mahmud. 
sajjadanishin for the time being. The prayers should be said 
during that portion of the time in which they were formerly 
said, according to the practice of the sajjadanishins. T le 

same practice shall be acted upon in future.' 

residential buildings, consisting of haram sara, dwelling- 
houses, guest-houses, and langar khanas (charitable kitchens) 
shall be the property of both the parties in equal shares. But 
the langar kliana and makan-i-itikaf, which are ... front ot 
the shrine, and where the kuran and waz.fas are rented, aie 
specifically declared, with the consent ot Mian Mahmud, o 
be the exclusive property of the sajjadanishin. - lan i a >mu 
shall have no concern with these buildings. Time aie a 
two kharas (mills for grinding corn) in the langai lan 
(charitable kitchen). They shall also belong to the sajjada¬ 
nishin. The boundaries of the langar khana (charitable 
kitchen) are as follows: On all three sides, namely, vest, sou 
and east, there is a public thoroughfare. The sai U1 1 b 
is confined within a wall with the exception of shops. 

9.—Haram sara buildings, outer residential houses and guest¬ 
houses have all been held to be the property ot the parties 
equal shares. They shall be divided accordingly m a gen¬ 
tlemanly manner. 10,-Dab dardah well and thalawala we 
shall be joint property. None of the parties shall be entitled 

to interfere with the supply of water for the time being. . . • • 

16.—The place MusallaK in front of the) shrine w eie e 
late hazrat sat and recited his prayers should he consi eit(^ 
as specially meant for the sajjadanishin, and in is a sence 
the person whom he authorises can sit there. 

These decisions were apparently accepted by Muhammad 
Musa, and to some extent by Mian Mahmud, and they pro¬ 
ceeded to partition between them by arrangement t m pio- 

perties declared to be divisible. But further differences arose, 

H 2 
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J. C, and the whole matter was again referred to the arbitration 
1922 of a maulvi named Najam-ud-din, who, after hearing the 

Muhammad P arties » ma de his award, dated June 17, 1904. This award 
Hamid went into much detail, and it is unnecessary to state its 
Mian conclusions at length; but the short effect of it was to confirm 
Mahmud. t jj e d ec i s i ons 0 f t } ie tumandars except as to the income from 

the shrine, which the arbitrator directed to be divided equally, 
and to confirm with certain modifications the partition 
arranged between the parties. This award was accepted by 
Muhammad Musa, who applied to have it filed in Court; but 
the application was opposed by Mian Mahmud, who was still 
not content, and was rejected on the ground that the award 
was incomplete. 

Meanwhile, the two brothers, being still in difference, 
joined in a request to Nawab Ahmad Yar Khan to endeavour 
to bring about a settlement; and the latter prepared a deed 
of compromise under which both parties were to accept the 
award of Najam-ud-din, subject to some small modifications 
of detail. Muhammad Musa by a letter to Ahmad Yar 
Khan assented to this proposal, and Mian Mahmud was 
apparently willing to agree to it; but before formal effect 
could be given to the compromise, Muhammad Musa died on 
February 9, 1906. 

I pon the death of Muhammad Musa a further quarrel 
broke out between his eldest son Khwaja Mohammad Hamid 
(the appellant in this appeal) and the respondent Mian 
Mahmud as to the right of the former to succeed his father 
as sajjadanishin, and as to the rights and interests of the 
disputants in the property of Khwaja Allah Bakhsh; but 
on the intervention of Mr. Casson, the Deputy Commissioner, 
terms were arranged, and a few days after Muhammad 
Musa’s death the following agreement was signed: “I, 
Mian Hamid, very willingly consent to Mian Mahmud sitting 
in front of me and shall have no objection thereto, but he 
should not sit on my Musallah. On every occasion I shall 
consider him, who is my uncle, as deserving respects from 
me. I shall be going to my uncle once a day. I shall act 

upon and abide by the settlement made by Ahmad Yar 

-> 
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Khan with my deceased father. (Sd.) Fakir Hamid, Sajjada- j: c. 

nishin of Taunsa.” “I would very willingly take part in 1922 

the Dastarbandi and installation on gaddi ol Mian llaimi MUHAMMAD 
and shall perform the ceremony with my own hands. I Hamid 
shall ever be loving my dear nephew Mian Hamid. (Sd.) 

Fakir Mahmud.” 

The effect of this agreement was that the appellant was 
to be installed as sajjadanishin in succession to h.s fathe. 
and that the settlement proposed by Ahmad Yar Khan was 

to he accepted and carried into effect. 

In pursuance of the last-mentioned agreement the appellant 
was duly installed as sajjadanishin by the ceremony of dastam 

bandi (the tying of the turban), the respondent Mian Mahmud 

and a number of pirs assisting in the ceremony; but a few 
days later the respondent Mahmud, apparently Renting 
of his bargain, procured himself to he invest e >} o 
with the like rank, and thenceforth began to usurp some of 

the functions of the sajjadanishin an in 
interfere with the rights secured to the appellant by the 
agreement. This new quarrel continued or some ’ 

and ultimately on July 22, 1911, the appelian jmmenced 

this suit against the respondent Mian a mu 
younger brothers of the appellant (who also d«medan 

interest in the succession of Hafiz Musa), alleging m eff ct 
that the shrine and all the property used in connection wi h 
it, including a great part of the properties which had bee 
partitioned, were dedicated to the religious purposes o the 
gaddi, and that the respondent Mian Mahmud was mt« 

faring with such property and with tie . appc posses si on 
as sajjadanishin, and claiming an injunction and p ™ 
of the property. The defendants filed written statements 

in answer and a number of issues were rame , ^ 

the most important were the following: ( • ntifl Us 

religious institution (gaddi) at Taunsa, an plaint 

manager (muntazim)» (2.) Docs property 1-31 of the plaint 

belong to this institution, and jjada nishin 

and is plaintiff its mutawalli? (3.) P .. . 

of this institution, and what are his ligds as sue 
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the partition invalid? The suit was heard by the District 
Judge of Multan (Mr. H. F. Forbes) who decided the first 


and third issues and the greater part of the second and fourth 
in favour of the plaintiff-appellant, holding that there was 
a religious institution at Taunsa of which the plaintiff alone 
was the manager, and that the shrine with its inner and 
outer astanas and the schools, bungalows, serais and langars 
used in connection with it, were religious buildings and wakf 
property under the plaintiff’s sole control. He accordingly 
on February 4, 1913, made a decree containing a declaration 
that the properties above mentioned were under .the manage¬ 
ment of the plaintiff as sajjadanishin and that the defendants 
had no proprietary rights in them, an injunction restraining 
the defendant Mian Mahmud from interfering with the 
plaintiff’s management of the above property and an order 
for possession and for the costs of the suit. 


The defendants having appealed to the Chief Court of 
the Punjab, the learned judges of that Court (Sir Donald 
Johnston C.J. and Leslie Jones J.) differed from the District 
Judge on all the above points, and held that (apart from 
the mosque), there was no such religious institution as 
alleged, that the plaintiff was no sajjadanishin, and that 
none ot the property in suit was wakf, but that all of it was 
ordinary property of Allah Bakhsh divisible among his heirs. 
They accordingly reversed the decree of the District Judge 
with eosts an d dismissed the appellant’s suit, except that 
(the defendant Mahmud not objecting) an injunction was 
granted restraining the defendant Mahmud from attempting 
to lead prayers in the presence of the plaintiff when the latter 
was there with the intention of leading prayers. The plaintiff 
thereupon appealed to His Majesty in Council. 

The appeal was strenuously argued on behalf of the 
appellant and of the respondents. Difficulty is caused by 
the contradictory evidence given by the witnesses, including 
the maulvis who were called as experts in Mahomedan 
law, and by the difference of opinion in the Indian Courts; 
but their Lordships, after considering all the arguments 
brought before them, have come to clear conclusions upon the 
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several points raised, which may be stated in the following ]■ c. 

, 1922 

order:— 

1 Is there at Taunsa a religions institution (a khankah Muhammao 
or mazhabi gaddi) for devotional exercises, and the mstruc- 
tion of pupils in the Mahommedan faith? In then- L.rdships 
opinion there is such an institution. The history of l«- 
foundation of the institution by Suleman and Allah Baklish 
agrees closely with the history of other institutions always 
recognized as khankahs and is consistent only with tne 
existence of such a foundation. The life and teaching of 
Suleman, his recognition as a saint, the thronging of pilgrims 
to his shrine, the swarm of fakirs and de.-v.shes who have 
been there engaged in teaching and devotiona 
the large number of disciples constantly presen , and the 
recognition of Allah Baklish, Muhammad Musa and 
appellant successively as sajjadanishins of the m-stitufon 
these and other facts which are beyond dispute show that 
a religious institution such as described by t u. p ani 
existed and flourished at Taunsa for main years pa* ' 
foundation is expressly referred to in some o k i ’ 

such as the award of the Tumandars, as a an a ’ 
lias been described by the respondent himsi as ’ 

and the evidence shows that it is acknowledged by Maho^ 
edans throughout India as a legitimate o s 
khankah at Mahar and of the great shrine a Aimere and as 

the mother of a number of other shrines which are 
by the faithful. Upon the whole, their Lordships on^M ^ 
the existence of this foundation must be taken as^established. 

2. Is the appellant sajjadanishin and manager 
khankah? With deference to the opinion that 

judges of the Chief Court, their Lordships fee no d 
he is. Notwithstanding the practice hitherto folio ^ 

Taunsa, they would hesitate to say^tha^on ^ ^ 
sajjadanisliin his eldest son » 1 j 1 natura l successor 

r ir ,r 

» ,1«- that the >"'l assislattco 

installed by the pirs with the expiess 
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Of Mian Mahmud; and this being so, it is not now open to 

Mahmud to question the appellant's position as sajjadanishin 

oi his right to manage the mosque and the property attached 
to the khankah. 


3. What property is attached to the khankah? or, in 
other words, what properties were made wakf by Khwaja 

Suleman or Khwaja Allah Bakhsli and dedicated to the 
religious purposes of the institution? 


This is a question of considerable difficulty, as it is not 

proved by direct evidence that either Suleman or Allah 

Bakhsli used the word “wakf” or made formal dedication 

ot any property to religious uses. But, as pointed out in 

Jeivun Do&s SaJioo v. Shah Kubeer-ood-deen (1), dedication 

may be inferred, although the word “wakf” is not shown to 

have been used; and there are facts proved in this case from 

which the dedication of some property to religious purposes 
may be inferred. 

First, as to the shrine of the saint, with its astana, the 
place of worship for the sajjada, and the surrounding hujras 
and gates, their Lordships are of opinion that this is wakf. 
Not only is the shrine the burial-place of the founder,, but 
the tomb with its adjuncts have been used and recognized 

t u r\ as a place of pilgrimage and 
as the home and centre of the religious and educational 
community founded by the saint and continued by his 
grandson. The marble shrine erected by the Nawab was 
obviously intended to be used, not as private property, but 
as a place of pilgrimage and a focus of religious teaching. 
The place of worship in the courtyard has been reserved for 
the sajjadanishin, and the hujras for the use of the fakirs. 
Some of the buildings contain inscriptions pointing to a 
leligious use. The tumandars, who had local knowledge, 
held these buildings to be impartible; and their view was 
confirmed by Najam-ud-din and Ahmad Yar Khan and 
accepted by all persons concerned, including the respondent 
Mahmud. In view of all these facts is is difficult to believe 
that this property is now to be treated as the absolute 

(1) 2 Moo. I. A. 390. 
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property of the heirs of Allah Bakhsh, so that it would he 
in the power of any of them to claim his share and practically ^ 

to destroy the religious foundation; audit seems reasonable Muhammad 
to infer a dedication to the purposes of the khankah. 

Secondly, as to the mosque, with its inner and outer. court¬ 
yards, well, tanks, hujras and schools, and the maharwi bun¬ 
galow-like considerations apply. The mosque is admittedly 
wakf property. The astanas are used by the fakirs an. 
pilgrims, and are holy ground; for Allah Bakhsli direete 
that shoes should be taken off there. The huts are tor the 
use of the dervishes, and the schools are religious schools 
connected with the khankah. The Maharwi bungalow was 
given by an adherent for the use of the superior of Maha 
the parent shrine, on his visits to Taunsa. This propert. 
therefore must also be held to be wakf. 

As to the remaining properties in dispute, such as the 
serais and langars, these stand in a diffeient position. > 
have, no doubt, been used for the accommodation ot t ic 
pilgrims, but they were never appropriated to the ic i 0 ic 
purposes of the khankah. There is no e\idence sl ™ ” 
that they were erected out of the offerings at tie sllin 
The tumandars and the arbitrators, all of them s i e 
Mahomedan law, treated these houses as pin ate P^pe' ; 
and partible, and the parties to the dispute accepted thi, 
view and agreed to a partition. As to these items. Men o , 
that is to say, all the properties except Nos. an 

appellant’s claim fails. , . . , 9 if 

4. To whom do the offering, at the shrine belong? t 

was stated in the judgment of this Board in Vidja «nd 

Thirtha v. Bahisami Ayyar (1) that ordinal 1 > P 
the sajjadanishin as a larger right in the SU *T 
than a mutawalli, for so long as he does no spei 
living or in objects wholly alien to his office, ic, ' 

mahant of a Hindu math, has full power o£ disposi i 
it." But this does not mean that in every ease the hole 
income from a khankah is at the disposal of the ^adan^hm, 
and it is plain from the authorities, as well as from the 

(1) L. R. 48 I. A. 302, 323. 


14 
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m this suit, that at certain shrines the members of the founder’s 
family other than the sajjadanishin are treated as entitled 
to share in the surplus offerings which remain after payment 
of expenses. Thus, it is stated in the Fatawa Azizi that 


“the offerings daily made at the dargah should be spent in 
connection with the expenses of the descendants of the saint 
and the sendee of the dargah according to their needs. An 
honest person should lie appointed as mutawalli in order 


to collect the offerings and 
it appears from the evidence 


distribute them properly”; and 
that at Mahar—tlie parent shrine 


ot Taunsa—and at some of the shrines which have sprung 
from Taunsa, the right of the descendants of the founder to 


share in the offerings is recognized. 


In the case of Taunsa 


itself, ft is difficult to draw from the evidence any clear rule. 


Allah Bakhsh disposed of the whole income as he pleased; 
but Musa's right to do so was challenged, and the claim of 


Mian Mahmud to a share in the offerings was admitted by 
the tumandars and the arbitrators. Further, the appellant 
was installed as sajjadanishin upon an express undertaking 
by him to carry out the award of Ahmad Yar Khan; and 
under that award, which confirmed in this respect the award 
of Najam-ud-din, the surplus offerings were to be shared 
equally with Mahmud. Upon the whole, their Lordships 
think that the appellant must be held to his undertaking. 


and accordingly that he must share the surplus offerings, 
after deducting all outgoings (including a reasonable remunera¬ 
tion to the sajjadanishin), with the respondent Mian Mahmud 
during their joint lives. 


In the case of these offerings, as in the case of the 
immovable property, their Lordships have dealt only with 
the rights of the appellant and the first respondent inter se, 
and have not considered the rights of the other respondents. 

For the above reasons their Lordships are of opinion that 
this appeal should be allowed, and that the decree of the 
Chief Court should be set aside, except so far as it grants an 
injunction against the first defendant enjoining him in future 
not to enter the mosque with his congregation and lead prayers 
in the presence of the plaintiff when the latter is there with 
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the intention of leading prayers with his congregation, and J-c. 
that in lieu thereof it should be declared that the properties .922 
numbered 1 and 2 in the list attached to the decree ot the MuhaMMAD 
SE7U. under ,h, -moment o, the pl«u« »“» 
ns sajjadanishin, and there should be a decree for the delivery 
of possession of those properties to the plaintiff, and lor an 
injunction restraining the first defendant from interfering 
with the management of those properties by the plaintit , 

or with the exercise by him of Ins rights an u 11 s ™ 
sajjadanishin. There should also be a declaration tha ^ 

defendant Mian Mahmud is entitled during t e '' h 

of himself and the plaintiff to one-half of the surplus offerings 

at the shrine after deducting all outgoings ('^luding a reason¬ 
able remuneration to the sajjadanishin), " 1 1 1 " d 

to apply for an account and payment of what may be found 

due Their Lordships will humbly advise His Majesty 
accordingly. 

As both parties have throughout the pioceedings 1 
forward claims which cannot be supported, theie wi 
order as toe the costs of the proceedings in the Courts ie o\ 

or of this appeal. 

Solicitors for appellant: Lewis <C* Ygleskts. 

Solicitors for respondents: Iionkcn Ford d Chestei. 
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Appellant ; 
Respondents. 


ON APPEAL FROM THE HIGH COURT AT BOMBAY. 

Memons- Succession—Ilalai Memon of Kathiawar—Custom detention of 

Hindu Law Evidence—Judgment of Foreign Court. 


Halai Memons of Porbandar in Kathiawar follow in matters of suc¬ 
cession and inheritance Hindu law and not Mahomedan law, differing 
in that respect from Halai Memons of Bombay. So held upon evidence 
of custom among Halai Memons in Porbandar, judgments of the Courts 

of the Native State having local jurisdiction being treated as part of 
the evidence. 

Consequently, upon the death intestate at Bombay of a Halai Memon 
of Porbandar, who had carried on business for many years at Bombay 
but was found to be domiciled in Porbandar, his only son takes the 
whole estate to the exclusion of a daughter. 

Abdurahim Haji Ismail Mithu v. Halimabai (1915) L. R. 43 I.A. 35 
referred to. 

Judgment of the High Court (I. L. R. 43 B. 647) affirmed. 


Appeal (No. 115 ot 1920) from a judgment and decree 
of the High Court in its appellate jurisdiction (September 21, 
1918) reversing a decree of Marten J. (December 18, 1917). 

The appeal related to the succession to the estate of one 
Haji Abu Haji Habib, a Halai Memon, who died intestate 
at Bombay on November 30, 1914, leaving him surviving a 

widow (respondent No. 2), a son (respondent No. 1), and two 
daughters—namely, the appellant and a daughter who died 
shortly after her father. 


The appellant, the intestate’s daughter, brought the present 
suit in 1915 in the original civil jurisdiction of the High 
Court. By her plaint she claimed the share to which she was 
entitled in her father’s estate on the assumption that the 
succession was governed by Mahomedan law, and admini¬ 
stration. The first defendant-respondent- by his written 
statement pleaded that the intestate was a native of Por¬ 
bandar, and alleged facts to show that he had retained his 

* Present : Lord Dunedin, Lord Phillimore, Sir John Edge, and 
Mr. Ameer Ali. 
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domicil there, although that term was not used m the pleading. 

He stated that Halai Memons of Porbandar, and ot Kathiawar 
generally, either had retained the Hindu law of succession 
upon their conversion to Mahomedanism, 01 that that aw wa* MaH0MED 
theirs by immemorial custom; and that it had frequently been hauAbu. 
determined by the Courts in Kathiawar that Halai Memons 
there were governed by that law of succession. The second 
defendant filed a written statement to the same effec , 
other two defendants supported the plaintiff’s case. 

Both Courts in India found that the intestate was donneded 
in Porbandar, and that the case had to be dete™d 
according to the law governing Hala, Memons of Porbandar 
The trial judge (Marten J.) held that the Halai Memons hein 

MahomedL, Mahomedan law applied unless it was displac d 
hv a special custom governing the succession, and that the 
evidence on behalf of the first and second defendant, wasjot 
sufficient to establish such a custom. The appe a , 

ky Soot. CJ. and M.olo.d ,. - - 

judges did not reverse the decision o - d 2 

the onus of proof lay upon the present respon en s ~ 

bn. .hay Land upon lb. th« tb. «»»» 

was established. The appeal is reported at I. L. • 

1922. June 19, 20; July 3, 4, 6, 7. Ve Gruyther 
and C. L. Fawell for the Reliant. Succession^ to the 

intestate was governed by Mahome an aw. , plea dings, 
question of domicil had been proper y raise 

„„ not. 0. .... * ... and 

case. Halai Memons are of one class kerned 

being Mahomedans succession nn,0 Jf * 14 | s . 13 , 

prima incie by Mahomedan law: see 37 Ceo^,, ^ ^ 

which was in operation nMd ' Mahomedan law must 

to succession in order to displace • j n oe of 

be proved by clear and unambiguous evidence; -Mence^of 

local custom, or as to the occasional -Husion^of females 

Is insufficient: Muhammad. Ibrahim Row er 

Rowthtr (1); Abdul Hvssein Kl«,n v. Svna De,o. (2) 

(!) (1922) L.R. 49 I.A. 119. (2) (1917) L. R- 45 I.A. 10, 17. 
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the Khojas and Alemans Case (1) it was stated that 
Halai Memons of Kathiawar then observed Mahomedan 
law. The Bombay High Court from 1847 has applied 
Mahomedan law in suits for the administration of the 
estates of Halai Memons. If, contrary to, the appellant’s 
contention, Halai Memons of Pohhandar can be regarded as 
a class distinct from other Halai Memons, no special custom 
affecting them was established. The Halai Memons of Bopn- 
bay follow the Mahomedan law of succession as the law 
governing them at the time of their migration; had they 
then followed Hindu law they would have taken that law 
with them, whether they went to Bombay o»r to Porbandar: 
Parbati Kunwar Debi v. Jagadis Chunder Dhabal (2) ; Bahvant 
Kuo v. Buji Kao. (3) The short period which elapsed between 
the migration of Halai Memons to Bombay and the time when 


the Mahomedan law of succession is shown toi have governed 
them is insufficient to account for a change; there were 
not in Bombay the special influences alluded to in Abdurahim 
Ilaji Ismail Mithu v. Halimabai (4) as existing at Mombasa. 
The judgment of the appellate Court of the Porbandar State 
in 1916, which was relied on below, proceeded upon the 
mistaken view that the last-mentioned decision of the Board 
referred to Halai Memons as well as Cutchi Memons; no 
reference was made to Halai Memons throughout that appeal. 
The earlier decisions of the Porbandar Courts were conflicting, 
and unsatisfactory. The oral evidence was worthless; the 
witnesses did not speak as to their own knowledge. 
[Reference was also made to Jan Mahomed v. Data Jaffer (5) 
and Advocate-General of Bombay v. Jimbabai. (6)] 


J pjohn K.C., E.B. Rmkes, and Palat for rthe first respond¬ 
ent. This respondent’s case throughout has been that the 
intestate was a Porbandar man, and not a Bombay man. 
Both Courts below were satisfied that that was established. 
The law of British India applies only so far as under it the 


(1) (1847) Perry’s Oriental Cases, 
110, 115. 

(2) (1902) L. R. 29 I. A. 82. 

(6) (1915) I. L. 


(3) (1920) L. R. 47 I. A. 213. 

(4) (1915) L. R. 43 I. A. 35. 

(5) (1913) I. L. R. 38 B. 449. 
R. 41 B. 181. 
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succession to property locally situate in Bombay is according 
to the law of Porbandar. That law is to be ascertained, 
like other foreign law, toy evidence and from the decisions of 
the Courts having jurisdiction there. The law of British 
India does not operate directly in Kathiawar: Hcmchand 
Devchtmd v. Azam Sakarlal Chhotamlal. (1) It is therefore 
the personal law of the intestate as a Porbandar man which 
was to be ascertained; it is not suggested that he renounced 
that personal law, as he might have done: Balwamt Rao v 
Baji Rao. (2) The judicial decisions in Porbandar and 
Kathiawar amply establish that according to the customary 
law there the succession was governed by Hindu law; ot 
the ten decisions in evidence one only is to the contrary, 
and the last decision of the appellate tribunal of Porbandar 
is decisive. The oral evidence strongly supports the same 

conclusion. 

De Gruyther K.C. replied. 

Nov. 9. The judgment of their Lordships was delivered by 

Lord Dunedin. The present appeal relates to the suc¬ 
cession of one, Haji Abu Haji Habib, who died intestate at 
Bombay on November 30, 1914. The contest is between a 
daughter, the plaintiff and appellant, on the one hand, and a 
son and other members of the tamily, the defendants am 
respondents, on the other, and depends entirely upon what 
is the law of succession to be applied to the propeity of the 

deceased. 

Now, the deceased was a Mahomedan. Accordingly the 
Indian Succession Act does not apply, and ^ nothing mou 
were known it would be obvious that the ordinary Mahomedan 
law of succession would fall to be applied, which vould mean 
that the appellant would succeed. But the decease \\as 
not what may be termed an ordinary Mahomedan. TIicr 
are among the Mahomedans certain gioups whose anctstois 
were Hindus and professed the Hindu religion, and were then 
converted to Islam. Among these groups may be reckons , 
as is shown by decided cases, Khojas, Suni Borhas, Molesalam 

(1) (1905) L. It. 33 I. A. 1, 22, 20. (2) (1920) L.R. 47 I. A. 213, 219. 
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Mahomed 
Haji Abu. 



112 


INDIAN APPEALS. 


[L. E. 


J. C. 


1922 


Khatubai 


V. 

Mahomed 
Haji abu. 


Girasias, Cutehi Memons, Nassapooria Memons; and, lastly, 
Halai Memons, to which group the deceased belonged. Now 
with regard to the groups other than Halai Memons, it has 
been held by a succession of cases beginning with a case decided 
by Sir Erskine Perry in 1847, that the converts had retained 
their Hindu law relating to the exclusion of females from 
succession, and that that law had been engrafted as a custom 
on the Mahomedan law, although not in accordance with the 
rules of the Koran. In the present case, as is said iby the 

learned Chief Justice, an entirely novel question is raised_ 

namely, What is the customary law governing succession to 
;i non-Cutchi Memon of Porbandar? Both the learned judge 
of first instance and the learned judges of the appellate Court 
held that the deceased was, so to speak, a Porbandar and 
not a Bombay Memon. These being concurrent findings of 
fact, their Lordships, while entirely agreeing with them, 
need not examine the evidence on which they are founded. 
It follows that the personal law of the deceased, so far as the 
question for decision in the present appeal is concerned, 
was the law of a Halai Memon of Porbandar. 


It may be here well to say a word as to what is meant 
by a Halai Memon. A Memon, as the word denotes, is a 
convert. The name Memon, however, has not been applied 
to all branches of Hindu converts, e.g., as in the case of the 
Khojas. There was a body which came from Sind and 
settled in Cutch, and these have been denominated as Cutehi 
Memons. Another body from the same place settled in the 
Halai Prant of Kathiawar, and these have been designated 
Halai Memons. Some of the Halai Memons pushed on to 
Bombay, where they have fcVmed a community known as 
the Bombay Halai Memons. There was also an immigration 
to Bombay from Cutch, and the Cutehi Memons formed 
by themselves a separate community in Bombay from the 
Halai Memons. Now, is it admitted that so far as the 
Bombay Halai Memons are concerned they have been content 
for many years to have their property distributed on suc¬ 
cession according to the tenets of the Mahomedan law, so 
that if the deceased had been, in the proper sense of the word, 
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a Bombay Halai Memon, the question of the succession would 
have been solved. But, as already stated, both Courts have 
found that he was not a Bombay Halai Memon, but a Por¬ 
bandar Halai Memon. The question, therefore, is, Does a 

Halai Memon domiciled in Porbandar follow the Hindu 01 
Mahomedan law with regard to the succession of females 1 

Voluminous evidence was taken which consisted of (1.) the 
reports of a set of judgments of the Porbandar Courts- 
Porbandar being a native State, from whose Courts there is 
no appeal either to any appellate Court in India or to the 
King in Council; (2.) oral testimony from pleaders and iiom 
persons belonging to the community in Porbandar as to w a 
the custom of succession was. The learned judge ot first 
instance, after a careful and elaborate judgment came to the 
conclusion that the custom of succession according to Hindu 
law was not sufficiently proved so as to oust the geneia 

application of the Mahomedan law. 

On appeal that judgment was reversed, and an >1 - 

careful and elaborate judgment pronounced bj tin 
judges of the appellate Court. 

Their Lordships, after careful consideration, are m 
accordance with the views of the appellate Court, 
learned trial judge has, in their view, drawn a wiong in eiuicc 
from the tact that the Bombay Halai Memons follow the 
Mahomedan law, and they cannot help thinking that this 
inference has coloured his views on the whole case. Finding 
that these Bombay Halai Memons practise m the matter o 
succession the Mahomedan law, he has drawn the inference 
that when they came to Bombay trom Kathiawar icy 

brought that law with them, and that consequently the 
community which they left also followed the Mahome 
Their Lordships agree with Macleod J • that this is no a 
necessary inference. If it is otherwise shown t i< 
Kathiawar Halai Memons practised the Hindu law exc u ing 
females from succession, it is equally easy to inter t la m 
Bombay Memons, finding themselves among other Mahome ans 
who followed the Mahomedan law in its purity, renounce! 
the custom of the Hindu law of succession in favour of the 
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orthodox tenets of their own religion. An example of this 
may be found in the ease of AbduraJiim Haji Ismail Mithu v. 
JLalimabai (1), the Mombasa case. Of course, this is not an 

Khatubai ... 

v. inference which itseli need necessarily he drawn, but it 

Haji°Ab L u D colmterbalance s the other, and matters are, therefore, left as 

- they were—namely, to depend on an inquiry as to what has 

been de facto the practice of the Halai Memons in Porbandar. 

The decisions of the Parbandar Courts are minutely 
examined by Macleod J. The most that can be said for the 
appellant was reduced in the cross-examination of her chief 
witness to this: “In Porbandar there is a conflict of decision, 
but the latest is that Hindu law governs Halai Memons. That 
is the decision of the final Court of Appeal there—the Huzur 
Court. It has been objected to this last and most authorita¬ 
tive decision—for it was the decision of the highest tribunal 
in Porbandar—that it is based on a misreading of the 
Mombasa case. It probably does go too far in thinking that 
their Lordships in that case laid it down as a general proposi¬ 
tion that all Memons necessarily follow Hindu law of succession. 
But that was not the only ground of judgment, and the 
judgment remains as the last of the Porbandar Courts. 

Their Lordships, however, are not inclined to take the view 
that that settles the matter, for the inquiry is not as to what 
is the Porbandar law, but as to what is the Porbandar custom. 
But the judgments of the Courts arc good as evidence, and 
they are borne out by the other evidence in the case. Here 
their Lordships are content to follow the result arrived at 
by Scott C.J., who after a most careful examination of the 
evidence sums it up thus: “On a consideration of all the 
cases above mentioned, the evidence seems to me to be all one 
way. Twenty-five cases are proved which indicate that 
Hindu law was applied and not Mahomedan law, and there is 
no clear case of the application of Mahomedan law among 
Memons settled at Porbandar. " The learned counsel for the 
appellant directed criticism to the character of certain of the 
witnesses, but that criticism is of small avail in contrast with 
the overwhelming effect of the negative result alluded to by 
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the Chief Justice, that there is no clear case of succession 

according to the Mahomedan law. 

Their Lordships will, therefore, humbly advise His Majesty 

to dismiss the appeal with costs. 

Solicitors for appellant: Waltons c(- Co. 

Solicitors for first respondent: T. L. Wilson d Co. 
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ON APPEAL FROM THE CHIEF COURT OF THE PUNJAB. 

Procedure-Mortgage Cause of Action—re,due loU o■ ' pgoR), 

Suit to realize Principal-Code of Civ,l Procedure ( 

Order 11., 2. 

If a mortgage deed provides for the “J 

interest as independent obligations, Oi •» * ■ to reC over 

Procedure, 1908, does not preclude the « n!ll 

*• by -sou of 

decree for the interest due. Bu ™ ive9 the mortgagee the 

upon a default in the pajmen mortgagee, upon 

** to realise both the 

a default occurring, sues to reaiu the prin cipal 

the rule precludes him from afteiu.ir purported to reserve 

due, even if by his plaint in the first su.t he has purported 

the right to do so. /iooin I R 49 I.A. 9 

Muhammad Hafiz v. Muhammad Zakaruja (1»- > 

followed. 

Appeal (No. 94 oi 1921) from a judgment and 
the Chief Court of the Punjab (March 1G, 1918) afhm 

a decree of the District Judge of Delhi . 

The appellant in 1914 brought the present suit aga 
the respondents under a mortgage deed dated anuaiy - 
1904 P By his plaint he alleged that £ 

in respect of principal and of inteies , 

• Preecn ,: Loan Buckmasteb, Loan PmLUMoaa, Sia John Edoe. and 
Loud Balvesen. 
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proceeds of a partial realization; he claimed a decree for 
the aggregate amount “from the defendants or the mortgaged 
property.” The appellant had in 1908 sued claiming a decree 
for interest then due “against the defendants, recoverable 
from the mortgaged property, and the other property, and 
persons of the defendants.” 

The only question upon the present appeal was whether 
the appellants were precluded by Order u., r. 2, of the Code 
of Civil Procedure, 1908 (1), from maintaining the present 
suit having regard to the suit which they had brought 
in 1908. 

The facts, and the relevant terms of the mortgage deed, 
appear from the judgment of the Judicial Committee. 

Both the District Judge of Delhi and the Chief Court, 
on appeal, had held that the rule in question barred the 
I)resent suit. 


1922. Nov. 3. Be Gruyther K.C. and Dube for the appel¬ 
lant. The decision of the Board in Muhammad Hafiz v. 
Muhammad Zakariya (2) is not applicable. The appellant 
had been precluded from selling the equity of redemption 
under the decree obtained in his former suit on the ground 
that although Order xxxiv., r. 14, did not apply in Delhi 
or the Punjab, the Transfer of Property Act, 1882, not being 
in operation there, yet the principle of that rule applied: 
Jagan Nath v. Budliwa. (3) But it is part of the rule, and 


(1) Code of Civil Procedure, 1908, 
Order II., r. 2: “(1.) Every suit 
shall include the whole of the claim 
which the plaintiff is entitled to 
make in respect of the cause of 
action; but a plaintiff may relinquish 
any portion of his claim in order to 
bring the suit within, the jurisdiction 
of any Court. (2.) Where a plaintiff 
omits to sue in respect of, or inten¬ 
tionally relinquishes, any portion of 
his claim, he shall not afterwards 
sue in respect of the portions so 
omitted or relinquished. (3.) A per¬ 
son entitled to more than one relief 


in respect of the same cause of 
action may sue for all or any of such 
reliefs; but if he omits, save with 
the leave of the Court, to sue for all 
such reliefs, he shall not sue for any 
relief so omitted. Explanation .—For 
the purposes of this rule an obli¬ 
gation and a collateral security for 
its performance and successive 
claims arising under the same obli¬ 
gation shall be deemed respectively 
to constitute but one cause of 
action. ” 

(2) L.R. 49 I.A. 9. 

(3) 1907 P.R. No. 2. 
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of the principle, that the plaintiff may sue to enforce the 
mortgage notwithstanding anything in Order n., r. 2. 
Further, in this case the appellant had two causes of action— 
namely, for the interest and for the principal. The suit in 
1908 was on the personal obligation to pay the interest. 

In Muhammad Hafiz’s Case (1) the plaintiff had tried to 
get the property sold twice. [Reference was also made to 
Payaiui Reena Saminathan v. Pana Lana Palaniappa. (‘ ) I 
Wallach for the respondent. The suit is barred by Order n 
r 2; Muhammad Hafiz's Case (1) applies. The cause . ot 
action in 1908 was the default in paying the interest; the 
appellant had by the deed in respect of that default the 
right to two reliefs against the property-namely, in respec 
of the interest and of the principal. His suit in 1908 was 
not merely upon the personal obligation; his pain 
claimed a decree to recover from the mortgaged properties 
It is not material that he purported to reserve a rig i o 

claim in respect of the principal; he could not o la 5 

reason of Order n„ r. 2. Since Order xxxiv., r. 14, does not 
apply it cannot afreet this case, which falls within t ie ex; 

provision of Order n., r. 2. 

De Gruyther K.C. replied. 

Nov 28. The judgment of their Lordships was delivered bj 
Lord Buckmaster. The difficulty in this case is due to 
the provisions of Order n, r. 2, of the Code of Civil p roeedure, 

1908. This rule provides that every suit sia 111C 1 
whole of the claim which the plaintiff is entit ed to mah 
in respect of the eause of action. But the plaintiff may 

relinquish any portion of his claim in order to >ring i 
within the jurisdiction of any Court. The 1 us la 1 
shows that a personal claim for the mortgage H| one > 
a mortgage and the enforcement of the security for the deb 
are to be regarded as one and the same eause of action i ms 
provision is in marked distinction to the law of this eoun . , 
where a mortgagee is at liberty to appoint a receiver unde 
his deed to sue for the debt and to take proceedings for sale 

(2) L 1914 ! aC * c18 * 
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or forclosure independently and at the same time. It is 
important, therefore, in considering the effect of the Code 
to bear in mind that its obvious intention is to establish a 
rule of law different from that accepted here. 


The appellant was a mortgagee under a mortgage executed 

on January 19, 1904, by the three respondents. It was 

# 

a mortgage to secure Rs. 11,748 with interest at Rs. 8 per 
month, and provided that the money was to be paid in two 
years. The conditions of the mortgage enabled the mort¬ 
gagors to redeem within the two years if they thought fit. 
it also contained an express promise on the part of the mort¬ 
gagee to pay interest for the first year, and provided that it' 
tlie interest were not paid for the first year it should be 
competent to the mortgagee to cancel the fixed term and 
tc realize. Clause 5 dealt with the conditions that woidd 


arise if the interest were paid for the first year and there 
was difficulty thereafter. It is one of the critical clauses in 
the present dispute, and it is in the following terms: “5. If 
we pay the interest on the expiiy of the first year, we shall 
pay the interest on the mortgage money after every three 
months after the expiry of the first year. If by chance we 
are unable to pay the interest after every three months, we 
shall pay it after six months, without any objection. It* 
we do not pay the remaining interest after six months, the 
mortgagee will be at liberty to cancel the term of two years 
and to realize with costs all the principal mortgage money 
with interest by means of a suit from the mortgaged property 
and our other movable and immovable property and our 
person. If the mortgagee of his own accord wishes to maintain 
the term of mortgage, he will have a right to realize only the 
remaining interest by means of a suit from the said property 
and our person. We and our representatives shall have no 
objection and refusal. ” 


The interest was paid up to July 4, 1905, but no further 
payment being made in respect of interest, on November 17, 
1908, the mortgagee sued the mortgagors, and the first 
question that arises is what was the effect of that suit? 

The plaint set out the mortgage; set out payment of the 
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interest up to July 4, 1905, and certain further payments on 
account of principal. It then stated that the plamtift only 
sued for the remaining interest, and that a suit lor the recovery 
of the principal and of the future interest would he brought 
later on, and it asked for a decree in the following terms, pala mal 
“A decree for Rs. 2390-8-0 interest at the athove .ate- from 
Asa re h Sudi 2, Samhat 1962, to Mangsar Badi 8, Bambat 1. >•>. 

corresponding to the 16th November, 1908, with costs in 
favour of the plaintiff against the defendants, recoverable 
from the mortgaged property and the other piopei > 
persons of the defendants. 

The only question that appears to have been tried was 
what was t‘he correct amount of interest; and a decree passed 
by the Subordinate Judge on January 27, 1909 was a decree 
for Rs 2226-13-0, which it was stated should be ehaiged 
on tS mortgaged property. The mortgagee then attempted 
to get the equity of redemption sold, and m this he succeed 

before the Subordinate Judge, hut tailed oir api’ca . 

vt i in 1014 instituted Hie proceedings 
thereupon on Novembei 19, 1J14, insi 

out of which this appeal has arisen, asking Die 
gagee’s relief in respect ol the mortgaged piopo . 

District Judge I,,1,1 ,1.., °"l.r □.. .. A 1- 

dismissed Hie suit; «»t decree tvs. supported ... the » 

Court of the Punjab; and from this judgment the l 
appeal has been brought. 

That Order n r 2, of the Code of Civil Procedure is the 

revive section rf the Code applicable to the dispute ,s no ,n 

contest The whole question is what does it mean? I does 

not appear to their Lordships that if the mortgage ha 

vided as mortgages .always do in this conn i\, 

pend nt obligation to pay the principal and the 

hr a suit brought to obtain a personal judgment m respect o 

the interest alone the rule would have prevented a u 

( . laim tor payment of the principal. 

Of action would have been distinct. The mat 

different if the non-payment of the interes ea . n 

cipal money to become due, as in that case t e cause o ^ ^ 

—the non-payment of the interest-gives i »se 

• > 7 rv v *« ..l r f ) 
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relief which the Code provides shall not be split This is 

illustrated by the present suit. The interest was paid during 

t ie first year, and the interest in arrear was that under 

° 31180 If ’ t,lerelore > ,lle Plaint originally brought came 

to be properly interpreted as claiming only a personal relief 

m respect of the unpaid interest, the appellant’s case would 

be on surer ground; but although their Lordships are anxious 

that claims tor a just debt should not be defeated by the 

intricacies of legal procedure, yet they are unable to hold 

that the plaint that was originally issued by the appellant 

can properly bear that interpretation. The claim is for a 

decree for the interest “recoverable from the mortgaged 

property,” and the other property and persons of the 

defendants. The words, are not dissimilar from the words 

dt clause 5 of the mortgage deed, which clearly points to the 

interest being payable (that is by sale) out of the mortgaged 

• ^ ^ to give an}- other 

interpretation of the phrase “recoverable from the mort¬ 
gaged property . . . . - ilx the appellant’s plaint than a 
claim for realization, and the fact that the decree he obtained 
was not a decree for sale but in the nature of a personal 
judgment, does not alter its effect, for Order n„ r. 2, provides 
that every suit shall include the whole of the claim. The 
suit so brought by the plaintiff did not include it, and this 
consequently barred the institution of a further suit in 
respect thereof. Indeed, when once it be accepted that the 
original plaint did seek, by its prayer, for realization, this 
case becomes indistinguishable from the case of Muhammad 

Hafiz v. Muhammad Zakariija (1), where a similar question 
arose and was determined by this Board. 


There were, no doubt, good grounds of policy that caused 
the introduction into the Code of Civil Procedure of the 
provisions which, in the result of this case, will involve the 
appellant in some pecuniary loss, and it is the duty of the 
Courts to interpret and carry into effect those rules unin¬ 
fluenced Iby the consideration of the individual loss that may 
be occasioned by .disobedience of the provisions. 

(1) L.B. 49 I-A- 9> 
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Their Lordships think that this ease was rightly decided: 
that the appeal should be dismissed with costs, and they will 
humbly advise His Majesty accordingly. 

Solicitors for appellant: Barrow, Rogers d Kevin. 

Solicitors for respondents: T. L. Wilscn d Co. 
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NARESH NARAYAN ROY 


Appellant ; 


AND 


SECRETARY OF STATE FOR INDIA IN 'lR espondent. 
COUNCIL .* 

ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 

Diluviation-Re-format ion-Permanently settled Estate-Issue whether Land 
Part of Estate—Change in Course of hounding River-Evidence-Judgment 
not inter partes—Subsequent Partition with Plaintiff. 

The appellant sued the Government for a declaration that certain 
char land formed by the river Padma was part of his permanently sett e« 
estate, and for a return of revenue paid under temporary settlements. 
His case was that the land was a re-formation on the site of part of it* 
estate; the river, which had formed the boundary, having changed its 
course. A co-sharer with the appellant had brought a suit against the 
Government, and in 1900 obtained a judgment of the Privy Council 
that land which included that now in suit was a part of the permanently 
settled estate. The appellant had not been a party to that suit, but in 
consequence of the judgment the land had been partitioned be ween the 
co-sharer, the appellant, and the Government The parUtion deed 
allotted the land now in suit, referring to it as se e p • 

In the present suit a commissioner, after making a oca * 

had reported in favour of the appellant *s contention. ie 
had not raised objections to the report, but apart from the judgment 
of 1906 there was little evidence to the appellant’s case.^ The H gh 
Court held that the judgment of 1906 was not admissible and dismis 

the suit:— . 

Held that, having regard to thlp partition, the judgment was a mis 
sible in evidence, and that the report of the commissioner coupled 


* Present : Loud Buckmaster, Lord Piiillimore, Sir 
Sir Lawrence Jenkins, and Lord Salvesen. 
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with til? judgment sufficed to establish the appellant’s case; the word3 
‘•settled for periods” in the deed did not involve an admission by 
him that the temporary settlements were de jure. 

Appeal (No. 2 of 1921) from a judgment and decree of 
the High Court (March 14, 1919) reversing a decree of the 
Subordinate Judge of Nadia (June 19, 1917). 

FOR INDIA. The suit was brought by the appellant against the Govern- 

ment and 1 eluted to cliar lands tormed in the Padma river. 
Tlie plaintiff s case was that the lands were re-formations on 
the site of his permanently settled estate, and that consequently 
he was entitled to hold them independently of certain 
settlements entered into with the Government by his adoptive 
mother and himslf in 1891 and 1910 respectively; the 
plaintiff claimed the return of land revenue paid l>v him 
under those settlements. 

The facts appear from the judgment of the Judicial 
Committee. 

The trial judge made a decree in favour of the plaintiff 
eating on the report of a commissioner who had been 
appointed to make a local inquiry, and upon a judgment of 
the Priv\ Council delivered in 1906, in circumstances which 
appear from the judgments of the Judicial Committee. 

The High Court (Beaehcroft and Greaves JJ.) allowed an 
appeal by the Government, and dismissed the suit. The 
learned judges held that the judgment of 1906 was not 
admissible in evidence, and that the admissible evidence was 
not sufficient to discharge the onus upon the plaintiff. 


1922. Nov. 30; Dec. 1, 4. Dunne K.C. and 1 Vail tick for 
the appellant. The result of the local investigation, ordered 
and made under the Code of Civil Procedure, 1908, s. 75, and. 
Order xxvi., rr. 9, 10, should not have been interfered with 
except upon clearly defined and sufficient grounds: Sunit 
Soon dree Debea v. Pramnno Coomar Tagore. (1) The report 
was not challenged by the Government, and the grounds 
upon which its conclusions were rejected were not put to the 
commissioner or supported by the evidence. The judgment 


(1) (1870) 13 Moo. I.A. 007, 017. 
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Of the Privy Council in 1906 should not have been excluded 
Having regard to the circumstances, 

partition subsequently made, it estopped the ■ ’ 

if it did not amount to an estoppel it was matcna e\ ^ 

in the case. Upon the whole evidence t ie p ai secretary 

t i i Vi io poon I Reference was made to Sccutiij I of state 

lished his case l Ketere » a nd Ilarados Acharjya for India. 

for India v. Maharaja oj liuiduan UL a - 

Chowdhuri v. Secretary of State for India. (-) ] 

He Gi'uyther ICC. and Kenwortluj Brown for the respondent 
The burden of proof was upon the appellant. The judgmc 

1 J 

evidence The co-sharer was not then suin 0 
appellant, because his 

rZ "U -her too* u -*—*• was 

in possession as a widow, and her act bound 

former suit arose in different circumstances, and was decided 
upon different evidence. A consideiation o ,. (m _ 

maps shows that the commissioner came to a w 8 ^ 

elusion. [Reference was made to Jagadtndra . 

Secretary of State for India . (3)1 

Dunne K.C. replied. 

1923. Jan. 23. The judgment of their Lordships was 
delivered by 

Lord Philumore. This action was brought in the year 

1912 by the plaintiff, who is a zamindar for a d« 
his proprietary right to certain land m the district o^ 
and for a declaration that he had been twice asse^ d f- 

revenue in respect ot it, and ^ . n tfce Court 0 f the 

revenue in past years. He . n n r»eal 

Subordinate Judge, but that judgment was reversed on appea , 

and now he has appealed to His Majesty in ounci . 

The case made by the plaintiff was that the tract of land 

in question was within the collection or bl f ^ 

villages known after the name of its principal village as 

0 ) (1921) L.R. 48 I.A. 565. (2) (1917) 20 CahW. (P-C.) 590. 

(3) (1902) L.R. 30 I.A. 44, o-. g 
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J.c. Taraf Jotashai in the pargana of Laskarpur; his case being 

1923 tIiat this Pargana consists of seven mauzas or villages de- 

Naresh scribed as Jotashai Ramkristopur, Nowsera Ramkrishnapur, 
Narayan Kadirpur, Sadasibpur, Biliarajpur (also known as Bahirmadi), 

R ° v and MaUikpur. He did not profess in his pleadings to sav 

oflr^r in Which viUage . the tract was sit ' late > but generally averred 
for India. t,lat it "’as within this block or taraf, and that the whole 

had been settled with his ancestor at the permanent settle¬ 
ment in the year 1793. He said that the tract some time 

afterwards had become diluviated and now was re-formed in 
situ. 


The written statement of the Secretary of State traverses 
the allegations that the lands were re-formed in situ, or that 
they were in the block Jotashai, or had been settled with the 
plaintiff's ancestor, and raised certain other defences which 
will be dealt with later. 


Upon this contention being raised, a local investigation 
was ordered to ascertain whether the disputed lands are re¬ 
formations in situ of taraf Jotashai in pargana Laskarpur of 
the Rajshahi eollectorate, and the commissioner was directed 
to make a map of the disputed land and to show therein the 


lines of block Jotashai, as depicted in the maps of Mukanda 
Narayan Chowdhuri and Purna Chandra Chatterji. He was 
directed also to ascertain, with the help of Major Rennell’s 
map of the Ganges prepared in 1780, the revenue survey map, 


the diara survey may and the thak survey map of Jotashai, 
whether the disputed land formed part and parcel of pargana 
Laskarpur at the time of the decennial settlement; to plot 


those maps in his map; to plot the lines of the khas mahal 


map ot char Marichar Diar as prepared by Babu Bijoy Krishna 
Bose, Deputy Collector in 1883-84, to which, according to 
the defence, the disputed land appertained. 


The commissioner found that the land in question was in 
block Jotashai and was a re-formation in situ of land formerly 
belonging to that block or taraf. He arrived at this finding 
after a very careful inquiry, making a personal visit to the 
site and taking much evidence. He also produced a map on 
which he had plotted the lines of the other maps according to 
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the directions given him. His report having been filed, it 
was at one time intimated on behalf of the Secretary of State 
that objections would be raised to it, but no objections were 
raised, and no application was made to have the report 
referred back to the commissioner. 

The case then came on for hearing upon this report, some 
oral evidence on behalf of the plaintiff which did not carry 
the matter any further and a good deal of documentary 
evidence, including the proceedings and decrees in former 
litigation, the relevancy and probative force of which latter 
have undergone much discussion at their Lordships bar. 
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Secretary 
of State 
for India. 


The general nature and character of the plaintiff’s case 
was as follows: the river Ganges, called in this part of its 
course the Padma, has changed its channels frequently and 
considerably since the date of the decennial settlement in 
1783, which was made permanent ten years later, in 1793. 

In these circumstances the principles upon which a 
tribunal should act in a claim of this kind are to be found in 
a judgment delivered in 1917 in Haradas Acliarjya Choxvd- 
huri v. Secretary of State for India (1), where it was said by 
their Lordships: “The river Ganges rests so uneasily in its 
bed that its boundaries can never at any moment be define 
with the certainty that their limitation will be long observed. 


(1) (1917) 26 Cal.L.J. (P.C.) 590. 
In that case the plaintiffs claimed 
that a tract of land formerly under 
the river Ganges was part of their 
permanently settled zamindari. It 
was held that the claim was estab¬ 
lished, except as to the bed of the 
river, which was the property of 
Government. The following docu¬ 
ments were held admissible in evi¬ 
dence: (a) Major Pennell’s survey 
map (1704-1773); (b) Hakikat clmu- 
haddibamli (boundary) papers, being 
returns by zamindars to Government 
for the 1799 settlement; (c) the 
Government survey map of 1859. 
Their Lordships rejected the conten¬ 
tion that upon a dispute as to the 
external boundaries of a zamindari 


traversed by a navigable river of 
variable course, the burden of show¬ 
ing the exact course was upon the 
zamindars. The object of the per¬ 
manent settlement was to confirm 
zamindars in their holding at a fixed 
rent, and, if assumptions were made 
either way, they should proceed 
upon an attempt to justify the title 
rather than to render it insecure. 
The boundaries proved included r-.n 
area far greater than that shown by 
the hakikat Chauhaddibandi papers, 
but their Lordships held that the 
title was not to be defeated by the 

miscalculation or misrepresentation 

therein. The judgment was de¬ 
livered by Lord Buckmaster on 
July 2, 1917. 
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Frequently the river leaves its course, flows over large tracts 
of land, leaving other areas bare, and then again its waters 
recede, giving back the lands submerged in whole or in part 
to use and cultivation. It is obvious that difficulties as to 
ownership must arise in these circumstances, and ot' the 

V . .... 

Secretary extent and complication of these difficulties the present case 
for Duma. a ft’ 01 'ds an excellent illustration. The general law that is 

applicable is free from doubt. The bed of a public navigable 
river is the property of the Government though the banks 
may be the subject of private ownership. If there be slow 
accretion to the land on either side, due, for instance, to the 
gradual accumulation of silt, this forms part of the estate of 
the riparian owner to whose bank the accretion has been 
made. (See Regulation 11 of 1825.) If private property be 
submerged and subsequently again left bare by the water, it 
belongs to the original owner. {Lopez v. Muddum Molina. (1)” 

This being so, the plaintiff's ca.se was developed as follows: 
The Ganges in this part of its course divides two districts 
known as Rajashahi on the north and Nadia on the south. 
Laskarpur was a pargana in Rajashahi; and therefore, to the 
north of the river; and anything in Laskarpur must he taken 
to have been north of the river at the time of the permanent 
settlement. The river, flowing in a general direction from 
west to east, but with many deviations and curves to the 
north and south, has now altered its course some miles to the 
northward, leaving a bed which can still be traced, where it 
probably flowed about 1850. In the course of its shift from 
south to north it diluviated and again set free large portions 
of the pargana of Laskarpur. The tract in dispute, which 
was in the southern portion of the pargana, was, as the 
plaintiff contended, in existence as dry land at the time of 
the permanent settlement, and was included in it. If so, it 
must have been diluviated shortly after, first reappeared as 
an island, and now has become, as indeed land further north 
of it. has also become, a permanent portion of the land on the 
southern side of the river. 

The case for the Secretary of State was that the burden of 


(1) (1870) 13 Moo.I.A. 4G7. 
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proof of this averment lay upon the plaintiff, and that he had 
not made it out, and that for all that could be now traced 
this land may well have been part of the bed of the river at 
the time of the permanent settlement, and therefore not part 
of Laskarpur and never settled for. 

The land in dispute, which is roughly of a hatchet shape, ^ state 
and is coloured violet on the commissioner's map, formed for India. 
part of an irregular area of considerably larger size coloured 
yellow, and came to the plaintiff for some estate or interest, 
the exact nature of which must be hereafter considered, by 
virtue of a deed of partition on December 13. 1909, between 
the Secretary of State, the widow of a co-sharer, and the 
Court of Wards acting for the plaintiff, who was then an 

infant. . 

The oldest map known to be in existence is Major Rennell s 

survey, prepared in 1780, which the Commissioner or Amin 

was directed to plot upon the map which he prepared. W dh 

regard to this map, in the case already cited, Iluradas Aamrjya 

Ckowdhun v. Secretary of Slate for India (1), their Lordships 

made the following observations: “Rennell s map is uu 

doubtedly, both owing to its difference in scale, to the different 

purpose of its preparation, and to the difficulty of assigning 

fixed points from which the survey was made, a may which 

it is hard to incorporate into the survey of 1859. And, again, 

the variability of the river renders reliance upon it difficult. 

As has been already said, their Lordships are not, holuiyi, 

prepared to dispossess the appellants because of this difficulty. 

It may be that any assumption that can now be made cannot 

be exact, but some assumption is necessary.’ 

The commissioner, as directed, plotted Kennell s map upon 
the one which he prepared. There was one fixed point whir i 
could bo relied upon. A factory called Harishankara on 1 u- 
south bank was in existence in Rennell s map, and las 
remained ever since. Taking this point, and reducing t le 
scale as best he could, the Amin plotted the river with a 
curve sweeping over two-fifths of the south-eastern part ot 
the land in dispute, leaving the rest dry land to the north 


(1) ‘20 Cal.L.J. (P.C.) 59 
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Which would he so far according to the plaintiff’s contention 
but putting the two-fifths in the bed of the river In so 
do.ng, however, he put the site of two of the seven villages 
which constituted the block Jotashai, Sadashibpur and 
Mallikpur under the bed of the river, and, inasmuch as they 

cur C State Y T* haVe bpen at the time »f the settlement to the northward 
tor India, of the river, it followed that at some portion of its course over 

the map, the river must have been more to the southward 
than it was shown by this plotting, and if the curve retained 
its outline but was shifted bodily to the southward all except 
perhaps, a very small part of the land in dispute would have 
been dry land on the north bank. It would have been just 
possible to shift the river bodily to the southward for this 
purpose, and yet leave the factory standing. If f or some 
reason the course of the river was a little narrower, it could 
have been done more easily. But there was apparently no 
physical reason why the curve should have retained the ' same 
outline, and if the north turn began a little more to the west¬ 
ward and nearer the factory the land in dispute would have 
been under the bed of the river. 


The next, map which the commissioner had to deal with 

was what was called the diara map, prepared about the year 

1850, at which time the mahahvar register of Laskarpur 

showed the plaintiff’s ancestor and predecessor in title as a 

proprietor of a great number of mauzas still in existence, 

with a number of others noted as missing villages. Some of 

the seven villages to which the plaintiff referred in his plaint 

appear in one column, some in the other, and some as to part 
in both. 


The river bed, according to its course at that time, is still 
traceable, and flowed apparently through the middle of the 
and in dispute. About this time appeared a char called 
i anc ar dial dial* meaning land emerging from water— 
Which is said on behalf of the Secretary of State to com¬ 
prehend the land in dispute. At the time when the eom- 

missi° ner made his survey the river was two miles to the 
iio an the factory a mile to the south of the land in 
ispute. He reckoned the area of the tract marked yellow 
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as 20,004 bighas. The tract coloured violet is roughly about J.c. 
one-quarter ot the tract coloured yellow. 1923 

There has been mueli previous litigation with regard to Naresh 
the tract coloured yellow and the lands adjacent to it. Then NA ** y At 
Lordships deem it unnecessary to^ refer to the earlier eases as 
they were summarized in a judgment delivered toy this Board OF STATE 
on March 21, 1906, in a case to which reference will now be iorindia. 


made. 

This was a suit brought by Rani Hemanta Kuman Debi 
in 1895 against the Secretary of State and Maharaja Jaga 
Dindra Nath Bahadur, the Rani claiming to be the proprietor 
of a zamindari right in a 2 annas 15 gundas share of a per¬ 
manently settled estate in Laskarpur, and alleging that the 
lands claimed by her within the area of block Jotashai had 
been permanently settled by the Government with hei pre 
decessor in title. The lands in which she was claiming her 
right were the larger block marked yellow in the plan annexed 
to the present suit, of which the part coloured violet is that 
for which the present appellant is suing. The Ram succeede 
in the Court of first instance; that decision was reversed by 
the High Court, but restored by the judgment of this Board. (1) 
The result was to decide that the lands in which she claimed 
a fractional share being comprised in block Jotashai lying 
between the village Jotashai on the north and the southern 
boundary of the char are a re-formation in situ of lands whic i 
before diluviation were comprised in pargana laskarpur. 

This was a recovery by a co-sharer as against the Secretary 
of State of her right in the lands for which the plaintiff is 
suing in the present suit. It is not in itself conclusive, because 
the plaintiff was not a party to that suit. Objection, indeed, 
was made in that suit by the Secretary of State that the Ram 
could not sue without making other co-sharers parties; ant 
the answer made by the Court was that it was unnecessary as 
the judgment would only decide her right, and would not 
be binding either in favour of or against other co-sharers. 
It was rejected by the High Court even as evidence; and 
this rejection might have been right, if it stood alone. But 


17 


(1) 3 Cttl.L.J. 500. 
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It was followed by a deed of partition, dated December 13 
1909, between the Rani, an officer of the Court, of Wards 
acting for the present plaintiff, then an infant, and a repre¬ 
sentative of the Secretary of State, whereby the tract marked 

Secretary betW6en the three P«*ies according to 

of state tneir several shares or supposed shares. The Rani took a 

forjndia. portion, the Secretary of State two other portions, and the 

plaintiff the portion coloured violet. There is no reference 
in the deed to the Rani’s successful suit, but it is clear that 
the partition was made in consequence of the decree in that 
suit and with the view to work it out, and in their Lordships’ 
opinion this introduces the decree in the Rani’s suit. More¬ 
over, the deed describes the lands as being “in block 
Jotashai,’ ’ which is in itself an important admission. 

Mr. Justice Beachcroft, in his judgment in the High Court, 
after commenting upon the error into which the Subordinate- 
Judge had fallen in treating the judgment in the Rani’s case 
as conclusive, proceeded as follows: “The error would not be 
of much significance if we had in this case the evidence which 
was given in Rani Hemanta Kumari’s case, for it would then 
be sufficient to adopt the reasoning used in that case. But 
we have not.’’ And he proceeded to refer to certain addi¬ 
tional materials mentioned in the judgment in that case. It 
is satisfactory to their Lordships to think that there was 
that additional evidence; for in the present case, the evidence, 
apart from the inference to Ibe drawn from this decision, and 
lrom a statement to be hereafter referred to on the map of 
Ramkristopur, is not very conclusive. 


Careful and detailed as is the report of the commissioner, 
and careful and detailed as is the judgment of the Subordinate 
Judge, \ ery little positive evidence to support the case of 
the plaintiff can be extracted from the report or the judgment, 
if the Rani s case and the conclusion arrived at in it be 
excluded. The comment of the judges in the High Court 
that the Commissioner’s conclusion appears to depend upon 
the curve of the river in this part having retained the same 
outline is a forcible one, as is the argument submitted by 
counsel tor the respondents at their Lordships’ bar to the 
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effect that plaintiff cannot show in which one of the seven 
villages which formed the taraf of Jotashai, the lands in 
question were situate at the time of the settlement, accom¬ 
panied by his analysis of the facts which are known with 
regard to the boundaries of many of these villages, leaving 
only a residuum of uncertain area in which this tract could be 


put if it was dry land at the time of the settlement. 

Their Lordships, however, cannot accept his contention 
that there is a distinction between the taraf and the block. 
Certainly there was no such distinction in the minds of those 
who gave judgment in the Rani’s case. A perusal of that 
judgment would show that the words “taraf” and ‘‘block ' 

are used interchangeably. 

At the same time, their Lordships feel that it is possible to 
be over-critical of the commissioner’s report, and that among 
the many physical features which he saw and upon which he 
reported, there may have been some which pointed to tiaces 
of old channels of the river which would have supported his 
conclusion in a manner not directly apparent upon the faw 
of his report; and they are much impressed by the fact tnat 
he was not cross-examined or given any opportunity to meet. 


J. C 
1923 

Nakesh 

Narayan 

Roy 

v. 

Secretary 
of State 
for India. 


criticisms upon it. 

There is one passage in the report of the commissioner to 
which their Lordships’ attention was specially directed. He 
has dealt with the boundaries of lour of the seven villages in 
the block, and pointed out that, in his view, the remaining 
three could not be traced, and he proceeds to say that it 
would be not impossible that the sites of these three missing 
villages had been encroached upon by the river at the time ol 
the revenue survey—that is, about 1850-54— and conse¬ 
quently could not be then surveyed and mapped. 11 is report 
then proceeds as follows: “There is no clear and positive 
evidence before me to show that the river site at the time of 
the revenue survey was previously the site of those three 
villages. But the fact that thie site belonged to pargana 
Laskarpur is amply proved by the statement contained m 

the revenue survey map of Ramkristopur. 

For some unexplained reason this map does not form part 
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of the record. It is, therefore, impossible to say with 
certainty that this statement was of such a kind as to be 
receivable in the present suit under s. 36 of the Indian 
Evidence Act. But no objections having been taken to the 

Secretary leP ° rt ^ eommissionel ' n °t having been examined or 

OF State" ^examined, their Lordships think that they ought to 

for_ind,a. treat it as admissible evidence, and if so, it adds considerable 

, Welg to ^ le matel ' a * upon which the commissioner formed 
his conclusion. 


Naresh 

Narayan 

Roy 


Upon the whole, their Lordships think that the com¬ 
missioner’s report, coupled with the decree in tine Rani’s 
case, was sufficient to turn the scale in favour of the plaintiff. 
Their Lordships are glad in dealing with a case in which the 
public interest is involved to be alble to reach this conclusion 
It would be unfortunate if, with regard to the same land a 
decree could he made in favour of one co-sharer and another 
decree made against another co-sharer upon the same title. 


There remain one or two points to be dealt with. In the 
partition deed which has been mucli relied upon, and which 
m indeed the only link by which it is possible to connect the 
Rams judgment with the present ease, and in which this 
land is described as being in block Jotashai, it is stated when 
the plaintiff’s share comes to be set out in the schedule that 
it \\as settled for periods.” This, it is contended, is an 
admission that there was no permanent settlement, and an 
admission upon which the Secretary of State can rely as 
against the plaintiff. The plaintiff, it is true, repudiated 
this partition deed, which was effected on his behalf by the 
Court of Wards during his minority, but only a few days 
before he attained his majority, and contended that the 
partition proceedings were not binding upon him; but the 
Subordinate Judge held the contrary, and gave him a decla¬ 
ratory decree on the footing of the partition proceedings, and 
in the High Court his counsel accepted this position. But 
the words in the schedule “settled for periods” may be 
accepted as a correct description, but not as an admission 
that the settlement was de jure. This question leads their 
Lordships to consider the points raised in India and by the 
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respondents’ case before their Lordships, but not so much 
insisted upon at the bar, that the plaintiff! 'was bound by a 
compromise entered into by bis mother who was his prede¬ 
cessor in title, and a decree passed in pursuance of that 
compromise in 1881, or by a settlement which he took with 
the Government in 1910. The first of these contentions 
was not accepted by the Subordinate Judge or by the High 
Court. The Government were not parties to the compromise 
or to the decree, and as Greaves J. in the High Court observed, 
there is on the record a letter from the Collector ot Rajshahi 
expressly stating that the Government was not a party to 
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that suit. • 1 i • ■ 

As regards the second, the Subordinate Judge held that 

the plaintiff need not bring a suit for the purpose of having 
the settlement, which was said to have been forced upon him 
in 1910, set aside, as his purpose would be equally served b> 
his obtaining a declaration that he was not liable to double 
assessment for the disputed land. This objection does not 
seem to have been deemed by the High Court,, worthy .. of 
further notice. It reappears however, in the case for the 
respondents before the Board, but was not much insisted 
upon in argument, and being rather a point of procedure 
than of substance is therefore not one on which the Govern¬ 
ment would be desirous of relying, and their Lordships do 

not think it should prevail. 

The defence of the Limitation Act was dealt with by the 
High Court, and their Lordships see no reason to differ fiom 
the view there taken. 

The ground upon which the High Court differed from the 
Subordinate Judge was not that the evidence showed that 
this disputed tract had been under the bed of the river, but 
that the burden of proof lay upon the plaintiff, and that he 
had not proved with sufficient conclusiveness that it was dry¬ 
land to the north of the river at the time of the permanent 
settlement, and the High Court put aside the judgment of 


this Board in the Rani’s suit, as not being evidence. 


The grounds upon which their Lordships differ from the 
High Court are that the decree in the Rani’s suit, followed 
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by the partition deed, must, in their Lordships’ view, be 
regarded as material, and that the High Court have not 
attached sufficient weight to the conclusions of the com¬ 
missioner, derived from examination on the spot, and his 
reference to the map of Ramkristopur, unchallenged as his 
conclusions were by examination and cross-examination. 


for India. 


Upon the an hole, their Lordships will humbly recommend 
His Majesty that the decree of the High Court be set aside, 
and the decree of the Subordinate Judge be restored, and 
that the plaintiff do have his costs in the Court below and 
of this appeal, these costs to .be paid by the Secretary of 
State. 


Solicitors for appellant: \V. U\ Box d- Co. 
Solicitor for first respondent: Solicitor, India Office. 


J.C. • 
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RAJANGAM AYYAR 
RAJANGAM AYYAR . 


• • 

AND 


Appellant ; 
Respondent. 


ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Registration Partition-Written Agreement as to Division-Partition Deed 
to be cxecuted-Part of Properties in Foreign State-Indian Registration 

Act (XVI. of 1908), 5 . 17, sub-s. 2 (v). 


A joint family governed by the Mitakshara, and consisting of two 
brothers, owned immovable properties in Travancore State and in British 
India. They executed an agreement dividing the properties; it pro¬ 
vided! that a deed of partition should be executed and should be regis¬ 
tered in British India and in. Travancore, and that until that was done 
the agreement should be in force. By a deed of partition as to the 
Travancore properties the elder brother obtained the larger share therein. 
The younger brother sued to enforce the agreement as to the properties 
in British India. The High Court held that the agreement not being 
registered under the Indian Registration Act was not admissible in 
evidence to support the claim; treating the suit as one for a general 
partition, the Court decreed a partition of the properties in British India, 


* Present : Lord Dunedin, Lord Phidlimore, Sir John Edge, Mr. Ameer 
Ali, and Mr. Justice Duff. 
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* but so that the shares should be equal taking into account the division J. C. 

of the Travancore properties which had taken place: 1922 

Held (1 ) that the agreement, so far as it went, was admissible in __ 
evidence having regard- to s. 17, sub-s. 2 (v), of the Act; (2.) that the RAJANGAM 
plaintiff was bound by the division in Travancore, and that there should AYYAK 

be a partition in equal shares of the properties in British India. RaJANGAM 

AYYAR. 

Appeal (No. 113 of 1921) from a judgment and decree 
of the High Court (February 24, 1920) varying a decree of 

the District Judge of TinneveUy (October 29, 1918). 

The suit was brought by Subramanya Ayyar, deceased, and 
represented by his son the respondent, against the appellant, 
son of Krishna Ayyar, under a partition agreement entered 
into by Subramanya Ayyar and Krishna Ayyar on January 7, 

1915. The circumstances appear from the judgment of the 


Judicial Committee. 

The plaintiff by his plaint alleged that under a division of 
the joint family properties in Travancore State which had 
been carried out by a later deed of February 4, 191o, Kiishna 
Ayyar had obtained as jeshtabhagam a greater share than 
his brother. He expressly stated that in respect, of the 
properties in Travancore lie was prepared to get 1 clief in 
the Courts of that State; he however prayed for a decree 
declaring that certain of the properties in the Tinnevelly 
District were solely His, as having fallen to his share under 
the agreement of January 7, 1915* and for an equal division 
of other properties there situated; lie further pray ed that t ic 
execution <rf a partition deed as to the properties in the 

Tinnevelly District should be ordered. 

The defendant by his written statement, among other 

defences, pleaded that certain of the properties were not 
joint properties, and that the deeds of January 7 and 
February 4, 1915, were inadmissible in evidence in t e 
absence of registration in British India under the Indian 

Registration Act, 1908. 

The District Judge, to whose Court, the suit was transfer re , 
held that the documents were admissible upon a claim foi 
specific performance; he further held that, there being a nucleus 
of family property, the property which the defendant alleged 
was his separate property must be regarded as joint in the 
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absence of evidence. The learned judge made a dcree as 
prayed, and directed the appointment of a commissioner to' 
divide the properties where necessary. 

An appeal to the High Court was heard by Sir John 


R Ayyar AM WaUis C and Krishnan J- and was allowed, a decree being 
-’ made remanding the case to the District Judge “to ascertain 

what properties in British Territory should be allowed to 

the plaintiff to give him his half share in the whole family 

properties. ’ The learned judges were of opinion that in 

the absence of registration the agreement could not be 

enforced; in their view its terms precluded it from comin" 

within proviso v of s. 17, sub-s. 2, of the Indian Registration 


Act, 1908. They considered that the suit could be treated 
as one for a general partition, but that in dividing the 
properties in British India the plaintiff should have a share 
which would foe equal to that of the defendant when the 
unequal division in Travancore was taken into account. 


1922. July 10. I pjoint K.C. and Dube for the appellant. 
The suit was lor specific performance of the agreement, and 
could not be treated as a suit for a general partition: Ma 
Shwe Mija v. Maung Mo llnaung. (1) The decision of the 
High Court that the agreement was not admissible in evidence 
in the absence of registration is not appealed from by the 
respondent. Further, all the parties required by s. 221 of 
the Code of Civil Procedure are not before the Court so as 
to enable the decree to be made. If, however, the plaintiff 
on his pleading can ask for a general partition, he cannot 
reopen the division in Travancore. He expressly disclaimed 
doing so, and is bound by the deed of partition as to the 
properties there situated. It cannot be assumed that the 
division of the properties in Travancore was contrary to the 
law there applicable. 

De Gruyther K.C. and Namsimham for the respondent. 
The form of the suit is not material; it was in effect 
a claim for a partition of the joint family properties in 
British India. 


(1) (1921) L.R. 48 I.A. 214, 
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July 31. The judgment 6f their Lordships was delivered by J. C. 

Mb. Ameer Ali. This appeal arises out of a suit, brought 1922 

by the plaintiff, Subramanya Ayyar, since deceased, in the Rajanga 
C ourt of the Subordinate Judge at Tinnevelly, in the Madras ayyar 
Presidency, on December 21, 1915, under the following r «anga 

circumstances. - 

Subramanya Ayyar, with his brother Krishna Ayyar, who 
died (before the institution of the suit, formed a joint and 
undivided Hindu family subject to the Mitakshara law. They 
possessed considerable immovable properties both within the 
Travancore State and in British territories. The landed 
properties belonging to them in British India are situated 
in the Tinnevelly district. In 1915 they decided to separate 
and make an amicable division of the properties belonging 
to them, both immovable and movable. By a yadast or 
memorandum of agreement, dated January 7, 1 ■>, w uc 1 

is marked as exhibit Ay in these proceedings, they agreed 
to divide their properties both in Travancore and in n is 
territories according to certain specified shares. Latei, 

February 1 of the same year, effect was given to this agree¬ 
ment in respect of the properties in Travancore, under w u 
Krishna Ayyar, as the elder brother, obtained, under the 
designation of jesthabhagam, a larger share than would have 
come to him otherwise. This document was legistere 
Travancore, and effect appears to have been given to it n 
respect of the properties situated in that State. No division, 
however, was made of the properties in Tinnevelly or separate 
possession delivered to the parties of their respective shares. 
Krishna Ayyar having died in the meantime, hu son, the 
present defendant, evaded the fulfilment of t e agreem 
embodied in exhibit Ay; and accordingly Subramanya 
brought the present suit for its enforcement. 

In the plaint the relief asked for is a decree for partition 
by metes and bounds, and a direction to the defendant to 
execute a conveyance of the properties that should fall o 
the share of the plaintiff in terms of the agreement. 

The defendant in his written statement raised three 
objections to the suit: first, that the agreement (Ay) had 

Jj0 

VOL. Is. 
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been obtained b >’ Snbramanya from his father under undue 
influence; secondly, that a large portion of the properties in 
which the plaintiff claimed a share was his father’s self- 
acquisitions and did not form part of the ancestral estate; 
and thirdly, that the agreement, not having been registered 
m British India, could not be admitted in evidence, and no 
suit for specific performance could be based on it. 

The District Judge held that the defendant had failed to 
pi me his allegation of undue influence to invalidate the 
agreement on which the plaintiff relies. He also held that 
the defendant having admitted that there was a nucleus of 
ancestral property, it lay upon him to establish that the 
properties, which he claimed exclusively, were acquired by 
his father, and this onus he had wholly failed to discharge. 

With regard to the non-registration of the agreement the 

District Judge said as follows: “I do not think that the 

fact that the yadast (exhibit Ay) and the document of 

partition (exhibit Az) referred to in paragraph 8 of the plaint 

were not registered in British India precludes their admission 

in evidence.” And, relying upon a decision of the High 

Court of Madras, he held that ‘‘if a present right is created, 

the instrument, though unregistered, is admissible in evidence 

in a suit for specific performance, and I hold that they are 

admissible in evidence in this suit.” He aeeordinglv made a 

decree in favour of the plaintiff, declaring in the fint place 

that the properties claimed by the plaintiff had fallen to 

his share, and directing that the defendant should put the 

plaintiff in possession of the property detailed in Schedules 1, 

4 and 6 of the plaint and half of certain other properties, after 

dividing by metes and bounds. He made certain other 
directions on the same basis. 


On appeal to the High Court the learned judges held, in 
agreement with the first Court, that the defendant had utterly 
failed to prove that the memorandum had 'been obtained by 
undue influence, but they also held that the agreement 
exhibit Ay, not having been registered in British India, was 
not admissible in evidence. Having regard, however, to the 
acts of the case and the admitted jointness of the parties 
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until 1915, they directed a general partition in equal shares J.c. 
of the properties both in British India and the Travancore pm 

State. RAJANGAM 

The effect of the High Court’s decision on the latter point Avyar 
is that it upsets the completed settlement embodied in rajangam 

exhibit Az, which was duly executed and registered m the -• 

Travancore State, and which appears to have been came 
into effect, the defendant or his father having got possession 

of the properties which fell to his share. 

With regard to the properties in Tinnevelly, the High 
Court considered, in agreement with the District Judge, 
that the defendant having admitted an ancestral nucleus 
it lay upon him to prove that the properties which he claimed 

were self-acquired. 

The defendant, on appeal, contends that the Hig 1 om 
were not justified in turning a suit for specific performance 
of an agreement which, not having been registeie , cou 
not be given in evidence, into a suit for geneial P ar 1 0 > 
and that accordingly the present claim should be ismissc 
He also contends that the High Court were wrong in eciee 
a partition of the properties in the Travancore district. 

In their Lordships’ judgment the High Court, in upsetting 
the division of the Travancore properties, appear to have 

proceeded upon a misapprehension. 

The yadast, as its name implies, was a memorandum 
regarding the cesser of jointness, which amounted to a 
declaration that from that time forth the parties became 
entitled to the possession and enjoyment of their properties 
in separate shares; and it provided for the execution o a 

further deed effectuating the partition. It saj s: ' l ' al 1 

deed in terms hereof shall be executed and registered in the 

office of the Sub-Registrar of this place, as also at Tinneye y, 

as early as passible; that until then this shall itself be m 

force.” It then goes on to give a larger share to Krishna yya , 

as the elder brother. In accordance with the provisions o 

the agreement, a formal deed of partition (Az) was executed 

and registered in Travancore relating to the Travancore 

properties. It was entered into between two persons sun 

Jj 3 
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difficu o !,< ‘ tent 1 t0 enter int0 (hc transaction. It is 
fi .lt to perceive how that transaction can be upset in 

; IT! ^ t0 Pr ° PertieS in Tinncvelly, and asks for 

■ I f't'on ot those properties alone. Subramanya, no doubt 

n bus Plaint had said that he would bring a suit in the 

IT!— T f ° S6t aside the di ™ effected bv 
bit Az, and it is possible that that statement led the 

to thv ° w ^ * the way of the 

' . ' , t0 f . the relief he a-sked for. But it furnishes no 
k ound ,ii ,he,r Lordships’ opinion, to upset a completed 

sac mn. The present suit must consequently be confined 
to tne joint family properties situated in Tinnevelly. 

It has been contended that this is a suit for the specific 
performance of an unregistered contract; and that the 
hLgh Court dealt with it as one for general partition. 

As regards the non-registration of the agreement, it is to 
be dbserved that s. 17 of the Indian Registration Act 1908 
makes the registration of certain classes of documents com’ 
pulsoiy. Among others: (6) “ non-test amenta ry instruments 
wh,eh purport to create, declare, assign, limit or extinguish, 
whether in present or in future, any right, title or interest, 
whether vested or contingent, of the value of one hundred 
rupees and upwards, to or in immovable property.” 

From this, proviso v to sub-s. 2 excepts the following: 
an> document not itself creating, declaring, assigning, 
limiting or extinguishing any right, title or interest of the 
value of one hundred rupees and upwards to or in immovable 
property, but merely creating a right to obtain another 
document which will, when executed, create, declare, assign, 
limit or extinguish any such right, title or interest.” 

Exhibit Ay is not a document by itself creating, assigning, 
mi ing, oi extinguishing any right or interest in immovable 
property ; it merely creates a right to obtain another docu¬ 
ment which will, when executed, create a right in the person 
claiming the relief, and on that ground their Lordships think 
exhibit Ay did not require registration, and accordingly is 
admissible m evidence, so far as it goes. 

The learned judges of the High Court were, however, 
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perfectly right in the view that the onus was on the defendant J.c. 

to establish that the properties he claimed as the self-acquired i922 

properties of his father, Krishna Ayyar, bore that character. Ra ^J^ a m 
T he defendant examined a number of witnesses on com- Av J aK 
mission, apparently in support of his statement, but the rajangam 

depositions of these witnesses do not appear to ha\e been - 

put in evidence, and the list attached to the District Judges 
judgment, after mentioning the exhibits filed on the plaintiff s 
behalf and giving the names of his witnesses, contains the 
following entries: “Defendant’s exhibits, nil; defendant’s 

witnesses, nil.” 

Their Lordships are, therefore, of opinion that the decree of 
the High Court should be varied by confining the decree for 
partition to the properties held by the parties in the Tinnevell} 
district; that save and except this variation the appeal 

should be dismissed. The case will go back to the High 

Court for remission to the District Judge in order that he ma) 
appoint a commissioner to make the division ot the properties 
by metes and bounds in equal shares and to allot to the 
plaintilf his half-share of the whole of the joint family 

properties situated in Tinnevelly; that in case, owing to an> 
circumstance, equal division cannot be made ot any particular 
property to one party or the other, the difference should 

be arranged for by the commissioner, subject to the decision 
of the District Judge. As the suit was one substantially for 
partition, their Lordships think that the parties should bear 
throughout the proceedings their costs, save and except that 
the defendant should pay to the plaintiff his half-share of 
the Court fees. Their Lordships will, therefore, humbly 
advise His Majesty accordingly. 


Solicitor's for appellant: Barrow , Rogers & Nevile, 
Solicitor for respondent: Douglas Grant. 
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KESHAVLAL BROTHERS AND COM¬ 
PANY . 


Appellants ; 


AND 

DIWANCHAND AND COMPANY . . . Respondents. 


ON APPEAL FROM THE HIGH COURT AT BOMBAY. 

Sale of Goods-Damages—Failure to deliuer-Government Control of Coal - 
Restriction on Use of Wagons-Indent in favour of Consumers-Alleged 
Absence of Market. 

By a contract made in Bombay on October 11, 1917, the appellants 
bought from the respondents 1200 tons of steam coal, to be delivered 
by instalments of 200 tons monthly to a depot in Bombay which the 
appellants used, it being provided that an indent was to be furnished 
by the buyers, and that the coal was to be delivered from stock. The 
supply of coal in India was subject to Government regulations which 
provided that railway wagons were to be supplied only on indents signed 
by the actual consumers and certified. The buyers furnished a certified 
indent for the coal signed by an ice factory, and providing for the coal 
being unloaded at Byculla (Bombay) railway station. The sellers 
having failed to deliver part of the coal contracted for, the buyers sued 
them for damages. The appellate Court dismissed the suit on the 
ground that the buyers had not proved that they had suffered any loss 
by reason of the undelivered coal not reaching the indentors. There 
was a market for coal at Bombay at the time of the breach:— 

Held, that the contract could not be treated as one for the delivery of 
coal for the purpose only of supplying the indentor, and that the buyers 
were entitled to recover the difference between the market price and the 
contract price when the breach occurred. 

Judgment of the High Court reversed. 


Appeal (No. 116 of 1921) from a judgment and decree 
of the High Court in its appellate jurisdiction (February 23, 
1920)' reversing a decree of that Court in its original civil 
jurisdiction (June 26, 1919). 

The suit was brought by the appellants in the High Court 
to recover from the respondents damages for their failure to 
deliver steam coal under a contract in writing dated 
October 11, 1917. 

The facts appear from the judgment of the Judicial 
Committee. 


Present : Lord Dunedin, Lord Atkinson, and Lord Wrenburt. 


I 
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The material part of the notice issued by the Coal 
Controller, Calcutta, on January 30, 1917, was as follows: 
“The Committee appointed by Government to regulate coal 
supplies direct that wagons will only be supplied after 
February 5 next on indents signed by the actual consumer 
and countersigned by the authority appointed by the 
Committee to certify such indents as under: 
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A further notice was issued by the Government on 
December 27, 1917, which stated (inter alia) as follows: 
“9. Wagons will be supplied on indents submitted by the 
local colliery manager to the district traffic superintendents 
in charge of the coal district, but will be subject to restrictions 
on account of transport difficulties or other causes, such 


restrictions may on any occasion lead to the suspension or 
curtailment of wagon supplies under certain classes of indents.” 
The notice provided an “order of priority” according to the 
purpose for which indented coal was required, the classification 


being from A to E; the indent in the present ease < am( 
under class E—namely, that to be least favourably treated. 


The respondents by their written statement alleged that 
the delivery of further coal beyond the 335 tons delivered, 


became impossible, owing to the Government having com¬ 
mandeered the colliery at Jharia, and having restricted the 
output at the Nandkurki Colliery; they alleged further that 
from February to April the supply of wagons for class E coal 


was stopped. 

The trial judge (Kajiji J.) held that the contract was not 
subject to the supply of wagons and that it did not become 
incapable of performance. He made a decree for Rs. 17,508 


damages. 

On appeal the decree was reversed and the suit was 
dismissed. The learned judges (Macleod C.J. and Heaton J.) 
were of opinion that owing to the Government control the 
contract in effect was to deliver coal for supply to the ice 
factory, and not to be dealt with in the open market. In 
the absence of evidence that the Rmyers had suffered damage 
through the coal not having been delivered to the ice factory, 
they held that no damages were recoverable. 
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1923. Feb. 5, 6. Sir John Simon K.C., Dunoie K.C. and 
E. B. Raikes for the appellants. The measure of damages 
provided by s. 73 of the Indian Contract Act is the same in 
the case of breach of a contract of sale as in England. The 
appellate Court misinterpreted the effect of the Government 
regulations in relation to the contract. Although an indent 
had to be furnished there was no necessary identity between 
the coal delivered under the contract and the coal indented 
for. The coal was to be delivered from stock. The position 
as between the respondents and the ice factory is not material 
to the damages, nor anything which occurred after the breach. 
The appellants were entitled to the difference between the 
market price of the coal at the date of the breach and the 
contract price: Jamal v. Moolla Dawood Sons & Co. (1); 
Muhammad Habib UUah v. Bird & Co. (2) ; Rodocanachi v. 
Milbum (3); Williams Brothers v. Agios (4) ; Wertheim v. 
Chicoutimi Pulp Co. (5) ; Benjamin on Sale, 6th ed., p. 1094. 

Sir George Lowndes K.C. and G. McNair for the respondents. 
The sellers had notice of the particular purpose for which 
the goods were to be used—namely, for supply to the ice 
factory; there was no evidence that they suffered any damage 
by reason of the coal not being so supplied. The measure 
of damages was such a sum as would place the plaintiffs 
in the position which they would have been in had the contract 
been fulfilled: Werthein v. Chicoutimi Pulp Co. (5); British 
Westinghouse Co. v. Underground Electric Co. (6) ; Watts, 
Watts & Co. v. Mitsui & Co. (7) The difference in market 
value is only prima facie the measure of damages for failure 
to deliver, and is not one applicable to this case. Although 
the measure of damages laid down by s. 73 of the Indian 
Contract Act does not differ substantially from that in 
England, it is to be observed that under illustrations (i), (j) 
and (k) to the section notice of the purpose for which goods 
are required is sufficient to affect the measure of damages, 
without acceptance of the risk by the sellers. The effect of 

(1) (1915) L. R. 43 I. A. 6. (4) [1914] A.C. 510. 

(2) (1921) L.R. 48 I.A. 175. (5) [1911] A.C. 301, 307. 

(3) (1886) 18 Q.B.D. 67. (6) [1912] A.C. 673, 689. 

(7) [1917] A. C. 227, 24L 
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YQL , l_j. J 

the contract, in conjunction with the indent, was that the 
appellants could only by fraud sell the coal to anybody but 

the ice factory. 

Dunne K.C. replied. 

Fel> 27. The judgment of their Lordships was delivered by 
Loan Atkinson. This is an appeal from a decree of the 
High Court of Bombay in its appellate jurisdiction dated 
February 23, 1920, reversing a decree of a single judge o u 
said Court in its original jurisdiction dated June 26, 1919 
The suit out of which the appeal arises was instituted by 
the appellants, as plaintiffs, against the respondents claiming 
over Rs. 40,000 damages far breach of a contract for the sale 
of steam coal. The suit was decided by the trial judge i 

the plaintiffs’ favour. He assessed the damages a 

Rs. 17,508-6-5, but that decree was set aside >j a " 

Bench of the High Court (Macleod C.J. and Heaton .), 
which allowed the appeal and dismissed the suit on the ground 
that in the special circumstances which existe no < ama„ 

had been suffered by the plaintiffs. 

The main question for determination by this Board is 
whether in these circumstances the appellants are entitle, 
to the sum of Its. 17,508-6-5 awarded to them by the m 
judge or are, as decided by the appellate Court no en 
to recover any damages. On October 11, 1911, 1 e a PP e 
company and the respondent company entered into 

agreement in writing in the following terms: 

“Keshavlal Brothers & Co., Bombay, 

“11th October, 1917. 

“The undersigned have this day sold to Messrs. Keshavlal 
Brothers & Co. quantity of coal amounting to Rs. *— 

1,200 tons or thereabouts. 

Description.— Bengal steam coal, good second class. 

Delivery._To be despatched to Cotton Depot, coal to be 

weighed and delivered at Cotton Depot, monthly 200 tons 
from November, 1917, to April, 1918, in equal instalments 
Bate.—Rs. 17.15, say Rs. seventeen and annas fifteen, 

per ton net. 

19 . 
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J. c. Delivery.—At Cotton Depot. 

1923 Terms.—Payment on delivery in Bombay. 

Keshavlal ^ nc ^ ent ' ll all - v c ^ ass to furnished by the buyers, and the 
Brothers sellers agree and undertake to deliver the coal guaranteed in 

instalments as above from stock. 

(Sd.) Lor Diwanchand & Co.” 

The cotton depot mentioned in this agreement is admittedly 

a place in Bombay where cotton and other goods are deposited 

for sale. The respondent company had admittedly a depot 

there lor coal. It is to be observed that the coal contracted 

io be sold is not identified. It is to be taken from the vendors’ 
stock. 

It is necessary to describe at some length the system for 
Ihe supply of coal established at this date by the Indian 
Government. Owing to the shortage of coal due to the war, 
committees had been appointed for several districts in India, 
including Bombay, to regulate the supply of coal, and the 
means by which it could ibe obtained. Officials styled Coal 
Controllers were, by the Government of India, appointed to 
superintend, direct, and control the action of these com¬ 
mittees. On January 30, 1917, the Coal Controller, having 
jurisdiction in the matter, issued a notice to the effect that the 
committee appointed by Government to regulate coal supplies 
had directed that wagons would only be supplied after 
February 5 then next succeeding, on indents signed by the 
actual consumer and countersigned by the authority appointed 
by the committee to certify these indents, and further that 
the indents should be prepared on the prescribed forms, 
copies ot which were obtainable from the coal managers named. 
These indents were graded Lor priority into five classes, 
A, B, C, D, E, not according to the nature of the coal to be 
supplied, but rather according to the urgency of the need 
of the different consumers to obtain coal. 

The respondent company had agreed with the Garraria 
Colliery at Jharia, Bengal, to buy from them the coal 
necessary, presumably, to implement the above-mentioned 
contract ot October 11. The whole output from this collier)* 
was placed at the disposal of the Government in December, 
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1917. Tlie indent was thereupon transferred lo the Nand- 
kurki Colliery. Shortly after, (the produce of this latter 
colliery was restricted, and the indent was transferred to the 

Fatehpur Colliery. 

The appellants wrote to the respondents the following 

letter dated “Bombay, November S, 1917": ‘ Ue our 

Contract for 1,200 tons of steam coal dated 11.10.17. With 
reference to our above contract we beg to send you herein 
enclosed a special indent, No. 719, dated 7.11.17, in favoui 
of the Proprietors, The Dhanjilbhoy Ice h actor}, Mazagaon, 
Bombay. The special indent has been certified by the 
Deputy Controller, ‘Coal supplies,’ Bombay, recommending 
the special supply of 10 (ten wagons) monthly up to 120 wagons 
for despatch to Byculla (Bombay) on their account. We 
are forwarding the third part of the indent to the Coal 
Manager, Calcutta, requesting him to sanction special supply 
of wagons to Dullabhji Howjee’s Garraria Colliery and instruct 
the District Superintendent, Dhanbad, to allot wagons against 
indents from the Colliery. Kindly forward this second pait 
to the colliery concerned instructing them to indent for the 
wagons regularly and despatch coal without the least delay. 
We enclose herewith a copy of the Coal Managers lettci. 
Trusting you to do the needful, and hoping to hear soon 
from you re despatches.” 

On the same day the appellant company addressed to the 
coal manager at Calcutta a letter inclosing a third part of 
the special indent in favour of the ice factory, and requesting 
the Coal Manager to sanction the supply of wagons as certified, 
and to give instructions that indents from the colliery should 

be met. 

The indent referred to in this letter was in the following 
form:— 

“Keshavlal Brothers and Co., 

East Indian Railway, 

Special Indent for Coal. Indent No. 719. 

Dated November 7, 1917. 

“(1.) Full name and address of Consumer: The Proprietors, 
Dhanjibhoy Ice Factory, Mazagaon, Bombay. (2.) Description 
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J. C. of industry: ice factory. (3.) Weekly consumption: 40 tons 
1923 (forty.) (4.) Stocks held on date, tons: 55 tons. (5.) Party 
, from wl >om purchased: Messrs. Bhukhandas Motilal and 
brothers Co., Cjo Dewanchand and Co. (6.) Name of Colliery: 
* v Canaria Colliery. (7.) Name ot managing agents of the 

chand Collieiy: DIlulabll ji Howji. (8.) Name of siding: coal 
&Co. wiI1 he loaded at Garraria E. I. Railway. (9.) Description 

of coal: Steam coal. (10.) Total quantity purchased, tons: 

120 wagons. ( 11 .) Terms of delivery: 10 wagons monthly. 

(12.) Name of railway station at which coal will 'be unloaded: 
Byeulla (Bombay).” 

The nature and minuteness of the information inquired 
after in this specimen indent shows how anxious the officers 
of the Government of India were that the coal to he carried 
in the wagons they permitted to be used should be applied 
to satisfy the needs of consumers, and not be trafficked in by 
middlemen. 


But the contract which by the use ot the requested wagons 
it was sought to obtain coal to implement was not the contract 
enteicd into between the appellants and the respondents on 
October 11, 1917, nor yet a contract entered into between the 
appellant company and the Dhanjibhoy Ice Factory. It is 
apparently a contract entered into between the ice factory and 
a company named the Bhukhandas Mo-talal Company. It 
may well be that the words “e|o Divanchand and Co.,” 
tound in the indent after the name of this company, so 
represented as the vendors, was designed to indicate that 
the purchase was made by the respondents on behalf of 
the consumers, the ice factory. In a letter written by the 
respondents to the appellants on November 9, 1917, the 

v riters state that they have not bought the coal from the 
persons mentioned in the indent, but from the colliery, and 

I? e n proprietors “may refuse to 

supply coal to these people.” The appellants replied on the 
.same day, calming the fears of the respondents in reference 
to this piece of deception, and begging of them to instruct 
the colliery people to despatch coal under this special indent 
in lavour of the proprietors of the Dhanjibhoy Ice Factoiy, 
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Bombay. Thus by the arrangement of those two middlemen 
the indent is falsified, the regulations of the Government 
evaded, and possibly its officers deceived. 

On November 26, 1917, the appellants wrote to the 

respondents requiring delivery of 200 tons oi steam coal 
under their contract of October 11, 1917. On the next day 
the respondents reply that they are receiving coals from 
the Deputy Controller, and would be pleased to deliver the 
appellants fifty tons of it next! day, November 28, 1917. The 
appellants wrote refusing to take delivery of this comparatively 
small quantity of coal and demanding delivery at the earliest 
date of the full quantity in arrear. On December 10. 1917, 

the appellants wrote to the respondents demanding the 
delivery next day of 100 tons oi com. To this lettei the 
respondents replied next day that they are expecting to 

receive soon a good lot of coal and asking the appellants to 
wait a little. On January 18, 1918, the appellants wrote to 
the respondents, referring to their contract of Octobei 11, 
1917, stating that the writers had only received from them 
217 tons 19 cwt., that the instalments for December, 1917. 
and January, 1918, were due, and that the writers were 

ready to accept delivery of these instalments and asking 
for immediate delivery of them. On March 7. 1918, the 

appellants again wrote to the respondents demanding delivery 
of the instalments due. On March 7 the respondents wrote 
making an excuse for non-deliverv. To the last lettei the 
appellants on the same day reply, that it is impossible for 
them to wait longer for the coal due to them, that as t e> 
desire to keep up the connection they will wait till Monday, 
March 11, and that if the respondents then fail to deliver 
to them the coal they are entitled to receive, they will be 
reluctantly compelled to purchase same in the local market 
at the risk of the respondents and on their account, am 
further, that they will claim the market difference. On 
March 13 the appellants wrote to the respondents informing 
them that being much in want of coal, they had purchased 
150 tons at the market price of Rs.71 per ton. Two days 
later they sent to the respondents a bill for Rs. 7959-6, being 
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j c. Rs.53-1 per ton difference (between the contract price and the 
1923 pr * oe tbe * v 0,1 the 1-50 tons so purchased. On March 18, 

keshTvlal 1918 : the appella,lts wrote t0 the respondents setting forth 
brothers Precisely how as regards the fulfilment of the contract of 

& Co. October 11, 1918, matters stood. They point out that of the 

cHANn 800 t0nS ( 2 °° ,ons per month for four months) contracted 

& Co. 10 bo delivered, they have only received 335 tons 6 cwt. up 
to Fehniarv 28, 1918, that the balance in arrear on the contract 
therefore amounted on that date to 464 tons 14 cwt., that the 
instalment ot 200 tons for March was already overdue, that 
they were compelled to buy 150 tons at the market rate on 
the account of the respondents, and that they therefore elaim 
the difference between the contract price and the market price 
on the 150 tons so purchased. 


It will he observed that the respondents did not suggest 
that there was not an open market for the sale and purchase 
of steam coal in Bombay. Nor up to the above date had 
they suggested that the appellants were joint adventurers 
in the enterprise of selling and delivering or procuring to 
(be sold and delivered to the ice factory 1200 tons of Bombay 
steam coal, nor yet that the appellants had sub-contracted 
with the ice factory to deliver 1200 tons of steam coal to it. 
On the contrary, the respondents treat the appellants as 
purchasers from them of this 1200 tons of steam coal under 
the contract of October 11, 1917, to whom they were hound 
to deliver the coal purchased. But on March 22, 1918, the 
respondents wrote a letter in which, after stating that they 
were surprised at the appellants making a demand for a 
difference of Rs. 53-1 on 150 tons, they put forward for the 
first time the contention that the appellants were hound to 
deliver the coals deliverable under the contract of October 11, 
1917, to the ice factory. They state: “You know that the 
Dhanjibhoy Ice Factory is the consumer of the coal, and the 
contracted coal is to he supplied to them and to no one else. 
Before we send a reply to you in respect of the damages claimed 
by > ou, please let us know at once whether you delivered these 
coals to the Dhanjibhoy Ice Factory, or not, and if so, what 
quantity.’ And then, after a long explanation as to the 
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causes which prevented the receipt and delivery ot the coals 
they expected, they said: “We fail to understand the reason 
of your buying coals from the market tor the Dhanjibhoj 
Ice Factory unless they were refused on their application 
to the Deputy Controller to supply them from Government 
reserve stock.” They added that they repudiated any liability 
to pay damages, and they requested payment ot Rs. 3940 
which they said was due to them. To this letter the appel¬ 
lants reply, stating that the respondents know well that they 
are bound to give the appellants tlhe delivery guaranteed from 
stock, and that in spite of their repeated requests, as they 
have failed to carry out their contract, the appellants are 
obliged to claim the damages mentioned in their previous 
letter. They add: “We are convinced that bv putting 
forth such queries your intention is to avoid delivery of the 
instalment for the month of March, 1918, which we regret 
we are unable to allow you for a moment .” 
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The appellants have sued to recover damages foi tlie 
respondents’ breach of the contract of October 11, 1917, 

consisting in the non-delivery of the goods contracted to be 
delivered. They naturally claimed to recover the difference 
between the price which they contracted to pay for these 
goods and the market price at which they could have sold 
them. Had the goods been delivered and no questions of a 

sub-contract arisen, they would have cost the appellants the 
contract price, and had they been delivered they could have 
sold them at the market price, which would be presumably 
their value. The appellants by the non-delivery have lost the 
money which they might have secured—namely, the difference 
between these two prices. They have been damnified to that 
extent. In para. 7 of the statement of defence filed by the 
respondents it is alleged that on November 8, 1917, the 

appellants informed the respondents that they, the appellants 
had agreed (it is not said with whom) to sell the coal received 
under this contract to the Dhanjibhoy Ice Factory, Bombay. 
The whole correspondence which took place between the 
parties is utterly inconsistent with this assertion, and the 
parol evidence docs not, in any way, sustain it. 
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It appeal’s to their Lordships that this case does not at all 
resemble those cases in which, for instance, A. contracts with 
B. to sell and deliver to B. certain commodities, and then 

t^ from him similar commodities in 
order to implement his contract with B., informing C. at the 
time he buys, ot the special purpose to which he intends to 
devote those commodities. In such a case, if 0. does not deliver 
the commodities to A., questions may arise as to whether the 
damages to which he, (\, would become liable for his breach of 
contract were not to be augmented by the extra loss A. sustains 
by reason of the non-fulfilment of his contract with B. The 
authorities in England seem to go the length of holding that 
notice to 0. of the special purpose for which A. requires the 
goods is not enough; that to make 0. liable for the additional 
damage he must have, expressly or implied, contracted to 
run the additional risk: Home v. Midland Rij. Co. (1) 
Sir George Lowndes contended, however, that under s. 73 
of the Indian Contract Act, 1872, notice would he enough 
to make a vendor liable though he did not contract to run the 
risk, to which Blackburn J. refers in the case just cited. It 
does not appear to their Lordships to he necessary to decide 
that question, as in their view there is no evidence, oral or 
written, to establish that the appellants had sub-contracted 


with any person or body to deliver to the ice factory the whole, 
or any portion, of the coal they had purchased from the 
respondents, when they should receive it or at any time 
thereafter. 


The parties agreed that the coal in fact delivered by the 
respondents to the appellants only amounted to 315 tons 
16 cwt. 


Five issues were settled for the respondents. Two of them 
alone would seem to be of importance. No issue was raised 
as to w’hether the appellants ever contracted to deliver over 
to the Ice Factory Co. the coals they might receive from 
the respondents. The two important issues were whether 

(1) (1874) L.R. 8 C.P. 131. [Sec 4 Q. B. D. 670, 677; Agius v. 
however the later cases of Hydraulic Great Western Colliery [1899] 1 
Engineering Co. v. McHafie (1878) Q.B. 413,—F.P.] 
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the contract sued upon did not become impossible of per¬ 
formance, and whether the appellants were entitled to any 
damages, and if so how much. Upon those two issues the 
respondents appear to have eoneentrated all their efforts. 
The trial judge, rightly in their Lordships' opinion, held m 
favour of the appellants on those issues. Ramavtar Mann, 
one of the partners of the respondents’ firm, admitted that 
coal was available and could be purchased in the local market, 
and it was admitted that at no time was an absolute embargo 
placed on the supply of coal from the Gamma Colliery. 

The trial judge awarded to the appellants Rs. 
as damages. The appellate Court set forth their grouno 
of decision in the following passages of their Judgment. 
Macleod C.J. said: “The defendants knew that the plainti s 
could only deliver coal to the party who signed the indent 
The plaintiffs must have known that they could not ea Wl ' 
that coal in the open market. The only profit they cou 
make out of the contract was the difference between the 
contract price and the price the indent or (the Tec Factory 
Co.) would pay them. It must he taken, therefoie, w ici 

the contract was made that both the parties knew that 
only profit the plaintiffs could make would be the difference 
between their contract and the contract they might ma ® 
with either the indentor or an intended party, and would 
at the most provide the measure of damages. Heaton • • 
expresses a practically identical opinion. He says. c 

purpose of the contract was to procure coal for one particular 
customer, and, therefore, under the contract, the coal, it 

procured, had to go to that particular consumer, or as to part 
might be used to replenish coal in stock from w ic ia 

consumer had been supplied.” 

Their Lordships are unable to accept these views. s 

between the appellants and the respondents there was no 
contract to supply to the former the identical coal obtame 
from the collieries. On the contrary, it was expressly pro- 
vided that the coal purchased from the respondents was to 
be supplied from the respondents’ stock. Again, as already 
pointed out, no contract was entered into between tic 

Vou L. 
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appellants and the respondents or between the appellants and 
the ice factory that the appellants should deliver over to the 
ice factory the coal that should be delivered to them under 
the contract of October 11, 1917. The indent was, no doubt, 
manipulated in the way that has been already pointed out in 
order to get the use of the wagons. The appellants’ name 
does not appear on the indent; the respondents’ does appear. 
Xo evidence was given as to the particular relations between 
ihe respondents and the ice factory. Their Lordships are 
therefore of opinion that whatever those relations may have 
been, and whatever obligations rest upon the respondents, 
the appellants would not have been bound, had the agreement 
of October 11 been performed, to sell or deliver to the ice 
factory the coals which should be delivered to the appellants 


out of the respondents’ stock. They do not think that the 
ice factory was the appellants’ only customer. Their view 
is that had the coals purchased been delivered to the appel¬ 
lants in pursuance of their contract, the latter would have been 
entitled to sell them in the open market at the market price, 
and that being so, the damages were rightly assessed at the 
difference between the contract price and that market price. 

Their Lordships are therefore of opinion that the judgment 
appealed from was wrong and should be reversed and the 
judgment and decree of Kajiji J. be restored, and they will 
humbly advise His Majesty accordingly. The respondents 
must pay the costs of the appellants here and in the Courts 
below. 


Solicitors for appellants: Hallows cf Carter. 
Solicitors for respondents: T. L. Wilson cf Co. 



VOL. L.] 


INDIAN APPEALS. 


155 


SURAPATI ROY and Others . . . 

AND 

RAM NARAYAN MUKER.TT and Othkrs 


Appellants ; 
Respondents. 


j.c* 

1923 

April 19. 


ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 


Patni Lease-Darpatnidar -Transfer of Darpatni-Begistered Deed confirming 
invalid Transfer—Ties judicata—Appeal to Privy Council—Value of^ 
Subject Matter -Code of Civil Procedure (Act V. of 1908), s. UO-Bengat 
Tenancy Act (Ben. Act VIII. of 1S83), .<?. 12. 


Shareholders in o darpatni tenure executed in 1900 a deed under which 
their share purported to be transferred to the other shareholders, but 
in. a suit for rent the deed was held not to be a bona fide transfer In 
1914 they executed another deed confirming the transaction of 190b and 
releasing their share to the other shareholders. The patnular having 
again sued all the original darpatnidars for rent:— 

Held, that there was no res judicata which rendered the deed of 1914 
invalid, and that under it the transferring darpatnidars ceased o e 
liable for rent from the date when it was registered in accordance wi i 
s. 12 of the Bengal Tenancy Act, 1885. Kristo Bulluv Ghosc v.Kristo La 
Singh (1889) I. L. R. 16 C. 642, and Tlcmandra Nath Mnkerj i v. Kumar 
Nath Boy (1908) 12 Cal. W. N. 478, approved. 

Held, further, that though the rent; claimed in the suits was less than 
Rs. 10,000, yet the liability being of a recurring nature, and the proper y 
above that value, the High Court had rightly certified that the value 
of the subject matter was over Rs. 10,000, as required by tie o 
Civil Procedure, 1908, s. 110, and admitted the appeal accordingly. 


Consolidated Appeals (No. SO of 1921) from a judgment 
and decree of the High Court (August 26, 1919) modifying 

decrees of the Subordinate Judge of Hooghly, which affirmed 
decrees of the Munsif. 

The first respondent brought the two suits out of which 
the present consolidated appeal arose against the appellants 
and the remaining respondents (representing defendants 
3, 14, 15) to recover rent which he alleged was due from 
all the defendants as darpatnidars in a taluq of which fie 
was the patnidar. In the first suit, brought in November, 
1914, he claimed Rs. 1136; in the second, brought in February, 
1915*, he claimed a further Rs. 1321 as since accrued. The 
annual rent of the darpatni tenure was Rs. 4325. 

* present : Lord Dunedin, Sir John Edge, and Mr. Ameer Ali. 

M 2 
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The defendants other than Nos. 3, 14 and 15 by their 
written statement relied on a registered deed dated July 6, 
1914, which they had executed in favour of the other defend¬ 
ants. By that deed they recited that by a registered kobala 
executed by them in 1313 (B.S.), i.e. 1906 a.d., they had 
sold their 12 annas share in the darpatni for Rs.3000 to the 
other defendants, who had since enjoyed the whole property, 
but that the patnidnr having since brought suits for rent 
joining them as defendants, the Courts had “erroneouslv” 
held that the validity of the kobala was not proved. The 
deed then stated that they “executed this deed of confirmation 
of the former kobala and ladavi ekrar, being divested of the 
rights and interests in our 12 annas of the darpatni in 
mauzas .... mentioned in the schedule . . . .and you being 
vested with the same; and we hereby ogree that we received 
under the kobala. dated the 9th Bhadra 1313, the sum of 
Rs.2250 as the value of our 12 annas share of the properties 
sold. You have from that time come into ownership and 
continue to do so, for the said consideration, we have been 
divested of all rights and interests. We have and shall have 
no manner of right or claim thereto. The construction of 
the said judgment in the aforesaid (ease) being ambiguous 
and some Courts having doubted the true interpretations we, 
for the consideration taken before, do execute this deed of 
confirmation of the previous transfer and agree and covenant 
that we have and shall have no manner of claim or right 
or interest in the properties mentioned in the schedule. You 
are vested with all the rights we had we being fully divested 
of the same, and the same will remain confirmed and 
permanent.* ’ 


It appeared that in 1908 the patnidar had sued all the 
original darpatnidars for rent ; the present defendants 3, 14 
and 15 did not appear, but the other defendants (now repre¬ 
sented by the appellants) contended that by reason of the 
kobala of 1313 B.S. (1906) those defendants only were liable. 
The Subordinate Judge who tried that suit found that there 
was no evidence to show that the alleged consideration had 
been paid; he made a decree against all the defendants. 
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In 1911 the plaintiff sued the same defendants for rent then 
accrued, and the same defence was raised. The Mu 11 sit 
decided against the present appellants on the ground of res 
judicata and on the facts; that decision was affirmed on appeal 
to the District Court, and by the High Court, after a remand. 

The present suits were tried by the Munsif ol llooghh . 
he held that the defence based upon the deed of confirmation 
was not barred as res judicata, and found that defendants 
3, 14 and 15 had been in exclusive possession ; he accordingly 
made decrees as to the rent due up to July 6, 1914, against 
all the defendants, and as to rent subsequently due against 
defendants 3, 14 and 15. Those decrees were affirmed by 
the Subordinate Judge, who held that the deed of July 6, 
1914, was an effectual transfer of the darpatni rights of the 
executants, but upon appeal to the High Court the decrees 
were reversed. The learned judges held that the issues 
relating to the deed of sale dated August 25, 1906, were res 
judicata by reason of the previous decisions, and that the 
assertions in the deed of confirmation dated July 6, 1914, 
cannot “make it valid as against the other party to tin 
previous suits.” The Court also held that the deed oi 
release did not operate as a transfer of rights in presenti. 

The present appellants applied to the High Court for leave 
to appeal to the Privy Council and subsequently for con¬ 
solidation of the appeals in the two suits. By their petition 
in the first application they alleged that the arrears of rent 
claimed in other suits, decreed or pending, exceeded lls. 10,000, 
and further that the suits related to "an annual recurring 
liability of Its.4500 which being calculated at 10 years’ 

purchase exceeded Rs. 10,000.” 

On May 31, 1920, the High Court consolidated the two 
appeals and ordered that “Certificates be granted that as 
regards amount or value and nature the cases fulfil the require¬ 
ments of s. 110 of the Code of Civil Procedure.” No actual 
certificate appeared in the record. 

1923. March 16. Wtdlach for the first respondent con¬ 
tended that there was no proper certificate to satisfy the 
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Code of Civil Procedure, 1<J08; he referred to Radhakrishna 
Ayyar v. Swaminatha Ayyar. (1) 

Duhe > for the appellants, contended that it was rightly 
certified that the subject matter of the appeal was over 
Ks. 10,000 in amount or value, having regard to the annual 
liability and to the capitalized value of the tenure; lie 
referred to Radhakrishna Ayyar v. Sundarasivam-ier. (2). 

Their Lordships directed that the appeal should proceed, 
judgment upon the preliminary point being reserved. 

Dube for the appellants. Under the Bengal Tenancy Act, 
1885, s. 12 (as to which see also Ben. Act I. of 1903), it was 
open to the appellants to free themselves from their liability 
as darpatnidars by a registered transfer of their interest. 
The deed of July 6, 1914. was effectual for that purpose as 
from the date of its registration, and no question of res judicata 
arises: Chintamoni Dutl v. Rash. Behari Moiidul (3) ; Krista 
Bulluv Ghose v. Krista Lai Singh (4) ; Ilcmandra Nats 
Mukerji v. Kumar Nath Roy. (5) The deed here was similar 
to that in the case last cited. 

WallacJi for the first respondent. There was no valid 
transfer by the deed of 1914 so as to satisfy s. 12. The 
previous decrees preclude the appellants from contending 
that there was a valid transfer in 1906. Neither the deed of 
1914 nor the evidence show that any consideration was given: 
there was merely an affirmance that the transfer of 1906. 
which had been held invalid, was valid. The deed of 1914 is 
at best an instrument of release, it cannot be construed as 
a deed of transfer; in that respect Ilcmandras Case (5) is 
distinguishable: Mathura Mohan Saha v. Ram Kumar 
Saha. (6) The deed oi 1914 was not stamped as a conveyance. 
Dube replied. 

April 19. The judgment oi their Lordships was delivered by 

Mr. Ameer All These consolidated appeals arise out of 
two suits brought by the plaintiff, a patnidar under the 

(1) (1920) L. E. 48 I. A. 31. (4) (1889) I. L. R. 10 C. 042. 

(2) (1922) L. R. 49 I. A. 212. (5) (1908) 12 Cal. W. N. 478. 

(3) (1891) I. L. R. 19 C. 17. (6) (1915) I. L. R. 43 C. 790, 807. 
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Burdwan estate, to recover rent from the defendants in 
respect of three darpatni taluks they held under him. The 
Burdwan Raj contains a large number of pat.ni tenures, 
and subinfeudation is recognized and largely given effect 
to in that estate. Not only are patnidars entitled to grant 
sub-tenures called darpatnis, but the darpatnidar on his 
side can grant subordinate tenures under himself which bear 
the designation of sepatni. The plaintiff s ease is that the 
fifteen defendants whom he sued for the darpatni rent of 
the three darpatni taluks were all jointly interested in the 
under-tenures. The defendants, other than defendants 3, 14 
and 15, contended that although originally they held a share 
in the darpatni tenure, they had, on August 25, 1906, con¬ 
veyed their 12 annas interest to one Ramtarak Bhuttacharji 
as the benamidar of the defendants 3, 14 and 15, and that 
two years later—namely, in June, 1908, Ramtarak had, by 
a registered document, renounced all interest in the darpatni 
in favour of the defendants 3, 14 and 15, acknowledging 
that they were the real purchasers and that he was only their 
furzidar. The defendants, other than 3, 14 and 15, accord¬ 
ingly urged that they were not liable for the rent oi the 
under-tenure and were wrongly sued. 


It appears that after the execution of the deed of sale in 
1906, the plaintiff had instituted against these several defend¬ 
ants , including defendants 3, 14 and 15, suits for rent in which 
the defendants other than defendants 3, 14 and 15 denied 


their liability on the ground that they had parted with their 
interest in favour of their co-defendants 3, 14 and lo, and 
that in those suits the Court before whom the question came 
for trial had held that the contending defendants had failed 
to establish that the transaction was bona fide and not a 
mere sham; and had declared that, notwithstanding the 
transaction of 1906, the plaintiff was entitled to rent from 
all the defendants, and had decreed his claim accoidingly. 


There were further suits between the parties; the same con¬ 
tentions were raised by the defendants other than defendants 
3, 14 and 15; but the defence was disallowed on the ground 
that the question relating to their liability was res judicata. 
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The defendants other than the defendants 3, 14 and 15, 
thereupon, on July 6, 1914, executed a fresh document in 
favour of their co-defendants 3, 14 and 15, by which they 
purported to confirm the transaction of 1906 and release in 
the latter's favour whatever right and title they possessed 
in their 12 annas share of the darpatni. 

The present suits are brought for rents partly due for a 
period prior to July, 1914, and partly for a period thereafter. 
The Munsif, before whom the cases came for trial, held that 
the rent for the period anterior to the execution of the last 
document—namely, the release of 1914, came within the terms 
of the previous decisions and that, consequently, the matter 
was res judicata; but with regard to the period after the 
execution of the document of Jidy 6, 1914, he held that the 
transfer by the contending defendants to their co-defendants 
3. 14 and 15 was valid, and that, therefore, they were entitled 
to be absolved from liability for all subsequent rent. He 
accordingly decreed the plaintiff’s claim for the rent of this 
latter period against defendants 3, 14 and 15 alone. 

From this part of the Munsif s decree, the plaintiff appealed 
to the Subordinate Judge of Hooghly, who, on February 28, 
1917, dismissed the appeal and affirmed the decree of the 
Munsif. 


He held that the point in controversy was concluded by the 
decision in the case of JJemandru Nath Mukerji v. Kumar 
Nath Roy (1), that the deed which the contending defendants 
had executed ratifying the previous transaction of sale was 
not only a “disclaimer of any subsisting right or interest of 
the executants, but also purported to vest whatever right or 
interest they might, by reason of the decisions of Courts in the 
previous rent suits, be said to have had in the properties 
covered thereby, in the defendants 3, 14 and 15, as from the 
date of its execution.” He held, further in respect of the 
contention, that there was no consideration for this last 
document, that it did not concern the plaintiff whether a 
consideration passed or not between the two parties to the 
transaction, that was a matter between them and them alone; 

(1) 12 Cal. W. N. 478. 
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and that the plaintiff himself had ample security in the dar- 
patni tenures. He further held that the defendants 3. 14 
and 15 were in possession of the property. He accordingly, as 
already stated, dismissed the plaintiff's appeal. The plaintiff, 
not content with this decision, appealed to the High Court of 
Calcutta, which reversed the judgment of the Subordinate 
Judge and decreed the plaintiff’s claim as against all the 

defendants. 

From these decrees of the High Court in the two suits the 
contending defendants have appealed to this Board. A 
preliminary objection has been taken as to the competency of 
the appeal, on the ground, firstly, that the subject matter is 
below the appealable value; and secondly, that the certificate 
granted by the High Court is not sufficient On both points 
in their Lordships’ opinion the objection fails. The subject 
matter in dispute relates to a recurring liability and is in 
respect of a property considerably above the appealable va ue. 
The certificate in the circumstances is quite in order. 

The reasons upon which the learned judges of the High 
Court have based their judgment are somewhat involved, but 
closely examined they amount to this: that as it had been 
held in the previous suits that there was no consideration and 
as there could be no transfer without the proof of consideration, 
the transaction of July, 4914, is affected by the previous 
decisions, and the plaintiff was entitled to go on suing the 
defendants as he had done heretofore. There are certain 
passages in the judgment which incline their Lordships to 
think the learned judges did not clearly apprehend the legal 
position of the parties in relation to the provisions of s. 12 ot 
the Bengal Tenancy Act. They say in one place;— It 
cannot be disputed that if the title is perfected by a proper 
deed, and for consideration, the former decisions cannot 
operate as res judicata,” and then go on to say: “But there 
is no consideration apart from the consideration of the previous 
kobala; and the question of consideration under the kobala 
is res judicata.” In the case of Kris to Bulluv Gho.sc v. Knsto 
U1 Singh (1), a transfer of a permanent tenure by a registered 


(1) I.L.R. C. «42 
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document was lield to be complete under s. 12 of the Bengal 
Tenancy Act, as soon as the document was registered, and the 
same view was expressed in the case of Hemandra Nath 
Mukerji v. Kumar Nath Roy (1), already referred to. Their 
Lordships consider that the present controversy is covered by 
the latter decision. 

Their Lordships are of opinion that the judgment and 
decrees of the High Court should be set aside and the order of 
the Subordinate Judge restored. The appellants will be 
entitled to their costs here and in the High Court. 

And their Lordships will humbly recommend His Majesty 
accordingly. 


Solicitors for appellants: Chapmmi-Walker tO Shephard. 
Solicitors for first respondent: T. L. Wilson & Co. 


j. c * KAN HAVA LAL (since Deceased) 


1923 

April 23. 


AND 

NATIONAL BANK OF INDIA, LIMITED 


Appellant ; 


Respondents . 


ON APPEAL FROM THE CHIEF COURT OF THE PUNJAB. 

Company — Debentures—Mortgage securing Debentures—Power of Sale — 
Purchase by Debenture Holder-Validity of Purchase-Transfer of Pro¬ 
perty Act (IV. of 1882), s. <59 —Money paid uiuler Coercion—Statutory 
Right of Action—Indian Contract Act (IX. of 1872), s. 72. 

A limited company registered under the Indiun Companies Act, 1882, 
issued debentures which were secured by a mortgage of the company’s 
immovable property in the Punjab to trustees for the debenture holders. 
Pursuant to a power in the mortgage the trustees sold the property; 
it was purchased by the holder of the whole of the debentures. Two 
objections were raised to the transaction: (1.) that the provision in the 
mortgage for a sale, without the intervention of the Court, was invalid; 
(2.) that the debenture holder could not validly be a purchaser:—- 

Held, that both objections failed. The first failed, because there was 
no positive enactment prohibiting the provision being annexed to the 


* Present: Viscount Finlay, Lord Dunedin. Lord Atklnson, Sir 
John Edge, and Mr. Ameer All 


(1) 12 Cal.W.N. 478. 
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mortgage, for s. 69 of the Transfer of Property Act did not apply (.the 
Act not having been extended to the Punjab), and the views expressed 
in Bhuwanee Churn Vital v. Jykisen Mitr (1847) Cal. S.D. A. iol, an 
Keshavrav v. Bhavanji (1871) 8 Bom.H.C. (A.C.J.) 142, as to mortgagees 
selling without the intervention of the Court, were not applicable; 
those eases (which their Lordships did not question) did not relate to 
mortgages in the English form and the views expressed did not apply 
to a mortgage by a company to trustees for debenture holdeis. 

In a suit to recover money paid under protest to release the plamtitl s 
property from an illegal attachment:— 

Held, that as the plaintiff had a statutory right to recover the money 
under s. 72 of the Indian Contract Act, 1872 (the Board having so held 
in L K 40 I.A. 56), his claim should not have been rejected on the ground 
that, upon a consideration of the whole circumstances, it was not equitable 

that the money should be paid back. 

Appeal (No. 92 of 1922) from a judgment and decree oil 
the Chief Court of the Punjab (January 15, 1919) reversing 
a decree of the Subordinate Judge, Delhi. 

The suit was brought in 1902 by the appellant (since 
deceased) against the respondents to recover money which 
lie had paid to them under protest to release an attachment 
of immovable property, which he alleged belonged to him, 
under a decree obtained by the respondents against the 

Delhi Cotton Mills Co., Ld. 

Th circumstances in which the suit was brought appear 
from the judgment of the Judicial Committee. Theie a 
been two previous appeals to the Privy Council in the suit 
In the first (reported at L.It. 37 I.A. 80), the Chief Court 
having dismissed the suit by an error of procedure, it was 
remitted for trial. In the second (reported at L.R, 40 I. A. 5b) 
it was held, reversing the Chief Court, that the plaint showed 
a good cause of action; the suit was again remitted tor tnal. 

The debentures held by the deceased appellant were issued 
on April 6 1901, and were secured by a trust deed in favour 
of new trustees containing identically the same terms and 
conditions as those in the trust deed securing debentures 

originally issued by the company in 1891. 

By that deed the company conveyed the property to the 
trustees on the usual trusts to be found in favour of trustees 
for debentures holders. One of the conditions was that if 
“an execution or attachment be issued out upon or against 
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any of tJie property of the Company,” the trustees were 
especially and fully empowered to enter upon and take 
possession of the mortgaged premises, and to sell the same 
at their discretion for the benefit of the debenture holders. 
The deed also empowered the trustees to delegate, by a 

general or special power of attorney or otherwise, all or'any of 
their powers. 

The new trial ordered by the Privy Council took place 
before the Subordinate Judge, first class, of Delhi, who made 
a decree for the sum paid and interest. 

Lpon appeal to the Chief Court that decision was set 
aside. The learned judges held that the sale of the mortgaged 
property to the plaintiff was valid, and that consequently 
tlie attached property was his, and not the company’s, at 
the time of the attachment. They found, however, that he 
had express knowledge of the company’s debt to the bank 
before he made any advance. In their view lie had impro¬ 
perly used his dual position as financier and controller of 
the company to defeat the bank’s rights as creditors, and 
the principles of s. 88 of the Indian Trusts Act, 1882, applied 
so as to preclude him from recovering in the suit. 


1923. Feb. 27; March 1, 2, 5. De Gruyt/ier K.C. and 
PankJi for the representatives of the appellant. It was 
established by the previous decision of the Board (1) that 
the plaintiff hail a good cause of action under s. 72 of the 
Indian Contract Act. The circumstances raised no equities 
in favour of the respondents, but in any case the plaintiff's 

right to recover being given by statute those equities were 
no defence to the suit. 


Tamlin K.C .. Dunne K.C. and E. B. Raikes for the 
lespondents. At the date of the attachment the property 
still remained that of the company. The appellant was 
incompetent to buy, on the principle that a mortgagee 
cannot buy from himself: Farmr v. Farrar's, Ld. (2); 
J-Iodson \ . Deans. (3) A sale involves a consensus of two 


(1) L.R. 40 I.A. 50. (2) (1888) 40 Ch.D. 395, 409. 

(3) [1903J 2 Ch. 647. 
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minds, consequently the appellant could not he at once 
seller and buyer: Henderson v. Ait wood- (1) ; Notional Haul . 
of Australia v. United Hand in Hand, etc., ( o. (2 Secondly, 
the power of sale was invalid. In India generally a mortgagee 
cannot sell the mortgaged property, except by a sale under a 
decree of the Court. The Transfer of Property Act, 1882, 
s. 69, merely stated what was previously the law in India: 
Bedkishen Das v. Legge (3); Punjab Laws Act, 1872, s. «>. 
That the previously existing law in India precluded 
a sale without the intervention of the Court, save 
under mortgages made in a Presidency town, is to 
be gathered from the following authorities: Bhowanee 
Churn Mitr v. Jykisen Mitr (4); Doucet v. Wise (5); 
Keshavrwv Krishna Joshi v. Bhuvanji Bahaji (6) ; Sunatun 
Bysach v. Koonjo Biharee By sack (7) (in which case there 
was merely an adverse dictum) ; Bhanoomutty ( howdhrain \ . 
Premchand Neogee (8); Pitamher Narayendas v. Vanmah 
Shamji (9) (adverse); Jagjivan Neinahhai v. Skndhar Bal- 
lcrishna Nagarkwr (10); Macpherson on Mortgages, 6th ed. 
(1877), p. 65; Ghose’s Law of Mortgage in India, pp. 19, 20. 
Further, the registration of the sale was defective, as there 
was no admission of execution by one of the transferors. 
Jarnhu Parshad v. Muhammad Aftah AH Khan. (11) Even 
if the respondents fail on all the above points, the appellant’s 
suit was rightly dismissed. His action was for money had 
and received, and a plaintiff is not entitled to recover in 
that form of action if ex ©quo et bono he was not entitled 
to do so: Moses v. MacfBrian (12) ; Sinclair v. Brouefham (13) : 
Lodge v. National Union Investment Co. (14) ; Baylis ^ . 
Bishop of London (15) ; Smith’s L.C., 10th ed., vol. ii., p. 413. 
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(1) [1894] A.C. 150. 

(2) (1879) 4 App. Caa. 391, 404. 
(3 ) 0 899) L.R. 27 I.A. 58, 

07. 

(4) (1847) Cal. S. D. A. 429. 431, 
436; also 7 S.D.A. 362. 

(5) (1867) 2 Ind. Jur. 280, 292. 

(6) (1871) 8 Bom.H.C. (A.C..7.) 
144. 

(7) Ghoae’a Tagore Lecture .T. 1877, 


appx. Case of 1869 unreported 
elsewhere. 

(ft) (1875) 15 Ben.L.R. (A.C..T.) 
28. 

(9) (1875) L.R. 2 B. 1. 

(10) (1878) L.R. 2 B. 252. 

(11) (1914) L.R. 42 I.A. 22. 

(12) (1760) 2 Burr. 1005. 

(13) [1914] A.C. 398, 415. 

(14) |1907] 1 Ch. 300. 

(15) [1918] 1 Ch. 127. 
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Upon a consideration of the whole facts the plaintiff was 
not entitled in equity to recover. 

De Gruifther K.C. in reply. This was not a case of a mort¬ 
gagee selling and buying, but of a sale by the trustee to his 
cestui que trust; there were therefore two legal entities. The 
position of a company in India with regard to a mortgage 
to trustees for debenture holders is the same as in England. 
The Transfer of Property Act did not apply in the Punjab. 
The decisions referred to prior to that Act have no application 
to a moil gage by a company in the English form to trustees 
for debenture holders. The rights of the parties under the 
mortgage rest upon “justice equity and good conscience”— 
that is English law, in the absence of anything to the contrary: 
Waghela Rajsatnji v. Mashidin. (1) The registration was 
valid; the certificate is conclusive on that point having 
regard to s. 87 of the Registration Act. 


April 23. The judgment of their Lordships was delivered by 

Lord Dunedin. The present action is to recover a sum 
of Rs. 83,005 with interest, being a sum paid, as alleged, 
under coercion, and as such recoverable under s. 72 of the 
Contract Act. In order to make the matter intelligible it 
is necessary to give the history of the various transactions 
which have given rise to the claim. 

A limited company called The Delhi Mills Cotton Company 
was established before 1891 and carried on business. In 
January, 1891, it issued debentures to the extent of two lacs 
of rupees in favour of a Mr. Anderson and others. The 
debentures were secured by a mortgage of immovable 
property of the company. Later in the same year the 
company arranged for a cash credit with the respondents— 
the National Bank of India—to the extent of two lacs. By 
a supplementary agreement of March 6, 1900, this was 
increased to three lacs. In security of the sums to be advanced 
under the cash credit, the company gave the bank a lien on 
all manufactured goods and on all raw materials hereafter 
belonging to the company. The company came to owe the 


(1) (1887) L.R. 14 I.A. 89, 96. 
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bank large sums, and on June 30, 1900, the respondents put 
in force their lien and sold off the manufactured goods and 
stock of raw material of the company. After realization of 
the effects sold, the company still owed Ks. 78,000 odd. The ^ 
company being in need of money to continue business applied national 
to the appellant, and on August 21, 1900, enteicd into an lND]A LD , 
agreement with him. In terms of this agreement the appel- 
lant advanced to the company three separate sums ot 
Rs 225 000 each, the first sums to be applied m paying off 
the debentures issued in favour of Mr. Anderson and others; 
the other sums were to lie used for the payment of debts and 
the provision of working capital. By the agreement, the 
company further agreed to give a mortgage on its whole 
immovable property and also to give a lien for its stoc an 
raw material in the same manner as it had given lien to t le 
respondents. By another term of the agreement the appel¬ 
lant was made managing agent ol the company an gnen 
full and exclusive power as to the management of its msmess 
with certain provisions as to his remuneration. The appe 
lant advanced the money, entered upon the management, 
and continued the business. He paid up the earlier deben¬ 
tures and a new mortgage was granted in favour of certain 
persons—Lachhman Das and Rukma Nand—who were to 
act as trustees for the debentures which wore now ho c y 
the appellant. The provisions of this mortgage were the 
same as the provisions in the original mortgage to Mr. An ei 
son and others; and allowed the mortgagees, if any attach¬ 
ment was put in force against the company s immo\a e 
property, to enter into possession and effect a sale. 


On December 20, 1900, the respondents raised an action 
against the company for the sum of Rs. 79,000 odd still due to 
them. This action was unsuccessful before the first judge, 
but on appeal judgment was given as craved, and on April 21 
1902 it was declared that the bank had a lien on raw material 
and manufactured goods. On May 16. 1902, an application 
was made for attachment of all the property—both movable 
and immovable—of the company. On the same day an order 
for an attachment was made, but the order only referred 
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to attachment of the movable property. Certain of the goods 
of the company were, on May 18, attached in virtue of this 
order. An objection was taken on May 19, and the attach¬ 
ment was set aside on the same day. A Mr. Clarence 
Kirkpatrick, who had obtained a power of attorney from 
Lachhman Das and Rukma Nand, entered into possession of 
the immovable property in virtue of the mortgage. Not¬ 
withstanding the order of May 19, the respondents brought 
up the matter again and asked that the movables attached 
should be sold. On May 31 the District Judge refused to 
give any such order in respect of his previous order of 
May 19. Appeal was taken against this, and on June 20 
the Chief Court set aside the orders of May 19 and 31, and 
an interlocutory order was pronounced against the company 
dealing with the articles attached and a warning issued 
against the trustees (who had entered into possession of the 
premises) from interfering with the articles attached. On 
June 25, Mr. Clarence Kirkpatrick, after all due advertisement, 
exposed the mills for sale, and they were, on that date, bought 
by the appellant for Rs. 502,000. After deducting the 
expenses and paying the sum due to the appellant as debenture 
holder and as mortgagee there remained a sum of Rs. 10,000 
odd, which was sent by cheque to the company. This cheque 
was attached by the respondents and paid to them. 


The proceedings as to the attachment came up for final 
disposal on August 4, when the District Judge was directed 
to proceed on the basis of the attachment of May 18. Inas¬ 
much, however, as the attachment was admittedly only of 
movable property, the respondents on August 15 put in a 
further application for attachment of the premises. Fol¬ 
lowing up this the mills themselves were attached on 
August 20. On August 27 the appellant, who, in virtue of 

the sale, had become the owner of the mills, put in a petition 
tor removal of the attachment on the ground that it was 
his own property which was being attached for a debt of the 
company. To remove the attachment he paid the debt 
under protest. The next day he raised the present suit to 
recover the money so paid under coercion in terms of s. 72 
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of the Indian Contract Act. There was originally added a 
claim for damages. 

The suit has had a most unfortunate history and been 
protracted for a very long period, different claims having been 
already twice before the Board. What happened may be 
best stated in the words of Lord Moulton in the judgment 
of the Board upon the second appeal (1) : "In Ins plaint the 
plaintiff states that he was the sole proprietor of such mills 
and of their contents. On thus being ousted from Ins 
property he took the course of paying under protest the 
sum claimed. Having thus freed his property from the 
attachment, he at once brought the present action claiming a 
return of the money so paid and damages for the alleged 
illegal acts of the defendants. In reply to the above plaint, 
the respondent bank filed certain preliminary pleas relating 
to the claim for the return of the money paid under protest 
of which it is only necessary to cite the first, which was that 
‘the suit as framed will not lie.* It is admitted that tin. P^ ea 
is in substance identical with the more usual foim of plea, 
viz., that the plaint discloses no cause ol action. The Distnct 
Judge no doubt with the laudable intention of shortening 
the proceedings and thereby lessening the costs, heaid an 
argument on these preliminary pleas before requiring any¬ 
thing further to be done by the defendants, and on Novem¬ 
ber 18, 1902, he gave judgment to the effect that so far as 
the recovery of the money was concerned, the plaint dis* 
closed no cause of action. He therefore dismissed with costs 
the claim for the recovery of the money and directed that 
the action should proceed on the question ot damages foi illcga 
attachment. The plaintiff, having, in vain, applied fov the 
drawing up of an order embodying this decision, decided 
not to proceed with that part of the ease which related to 
damages and consequently did not appear on the further 
hearing, whereupon the District Judge dismissed the whole 
case for default under s. 102 of the Civil Procedure Act. The 
plaintiff appealed to the Chief Court against this decision, 
and that Court dismissed the appeal on the ground that no 
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appeal lay against an order dismissing a suit under s. 102. 
From this decision the plaintiff appealed to His Majesty in 
Council, and their Lordships held that the order of Novem¬ 
ber 18, 1902, was a final decision on the case as to the recovery 

% 

of the money paid and that therefore it was not competent 
to the Judge to dismiss that part of the case under the powers 
of s. 102. They therefore remitted the case to the Chief 
Court in order that the appeal to that Court, so far as it 
related to 1 ho recovery of the money paid, might be heard 
and decided on its merits.” 


Their Lordships go on to find that the payment under the 
circumstances described was a payment under coercion and 
remitted the case that the defences, other than that rested 
on the words of the statute, might be disposed of. 


The Subordinate Judge gave judgment in favour of the 
appellant, but on appeal that judgment was reversed and the 
suit dismissed, and it is from that judgment that the present 
appeal lies. The judgment of the appellate Court proceeded 
on one ground alone—namely, that on consideration of the 
whole circumstances it was not equitable that the money 
should be paid back. That view was supported before their 
Lordships by a very lengthy and careful argument examining 
all the English decisions, from Moses v. Macferlan (1), down¬ 
wards, as to what defences were available to the action for 
money had and received. Tn their Lordships' opinion all 
these authorities are beside the question. The right here 
sought to be enforced is a statutory right expressed in terras 
of s. 72 of the Contract Act, and this Board has already held 
that the circumstances gave rise to that statutory right. 
To append a consideration (as the appellate Court has done) 
of the relation of parties inter se—apart from the actual 
circumstances which enforced the payment—is simply to 
allow counterclaim under another name, and a counterclaim 
in the Punjab is not admissible. 

While this disposes of the ground on which the appellate 
Court reversed the judgment of the Subordinate Judge it does 
not dispose of all the grounds of defence. The respondents 

(1) 2 Burr. 1005, 
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assert that the mills did not belong to the appellant, and 
if that were so then necessarily the appellant could not 
complain of the attachment. As regards the sale itself there 
is no ground of challenge. Mr. Kirkpatrick was duly 
authorized by the deed under which he acted, due notice 
was given of the sale, and no fault is found with the procedure 
at the sale itself. The respondents attack the sale on other 
grounds. First, they say that it is not possible in India 
to put a clause into a mortgage deed allowing of sale excep 
through the medium of the Court, and second, they say as 
the appellant was the debenture holder in whose interests 
the sale was brought on, he was incapable of purchasing. 
As to the first point, there is no positive enactment pro¬ 
hibiting such a stipulation being annexed to a mor gage, 
for s. 69 of the Transfer of Property Act does not apply, 
the Act not having been extended, at least at t e timei o 

these transactions, to the Punjab . Their Lordships attention 

was, however, directed to Bhuwnnee, Churn Miti ' ^ 

Mitr (1) and Keshavrav v. Bliavanji. (2) Their Lordships do not 

question these authorities, but they consider they have 
application to the case of a limited company issuing 
tures and securing the debentures by a mortgage in avoi 
of trustees with the power of sale. The whole reasoning 
which led to the judgments cited was the necessity of pro¬ 
tecting persons who from their circumstances needed protec¬ 
tion entering into transactions of loan, and the c ass o 
mortgages there dealt with did not include mortgages in the 
English form. To say that a limited company—a creature 
of statute—requires protection or that the trustees or 
debenture holders are the persons who might take a \an age 
of the scanty knowledge of the mortgaging company—the 
kind of argument which led to the decision in those cases 
and which was applicable in terms to transactions between 
the persons aforesaid-is really to consider the situation m 

a light almost absurd. . 

As regards the second point, there are numberless aut ori- 

ties to the effect that, when anyone is in a fiduciary position 

(1) 7 Cal.9.D.A. 362. (2) 8 Bom.H.C. (A.C..T.y42. 


J. C. 
1923 

KANHAYA 

Lal 

v. 

National 
Bank of 
India, Ll> 



172 


INDIAN APPEALS. 


[L. R. 


J. C. 
1923 

Kanhaya 

Lal 

V. 

National 
Bank of 
India, ld. 


he cannot sell to himself. Thus an ordinary trustee cannot 
huy trust property nor can an official appointed to conduct 

a Sale for creditors himself the purchaser: see York 

BmJdmc,, Co. v. Mackenzie, (1) But no such position arose 
here. Mr. Kirkpatrick, who was the seller, sold not on behalf 
of the debenture holder alone but on behalf of the company. 
It was his duty and interest to secure as high a price as 

possible, so that the balance—after meeting secured debts_ 

should go to the company. Such a balance was in fact 
received. The fact, therefore, that the buyer was himself 
a holder of the debentures became irrelevant. There was 
no merging of the two positions which is what is prohibited— 
namely, that the interest of the seller to get the highest 
price, and of the buyer to get the lowest price, is centred in 
the same person. This point accordingly fails. The only 
remaining point was this—the respondents urged that the 
conveyance in favour of the appellant was bad, because the 
registration was not in order in respect that the registration 
does not bear that a proper power of attorney was possessed 
by Person asking for the registration and in respect 
that it does not afford proper evidence of the execution by 
Lachhman Das—one of the signatories to the deed of transfer. 

These points were admittedly not taken before the Courts 
below and their Lordships would be slow to admit their 
validity in such circumstances. But further they think they 
are unsustainable on their merits. The deed was presented 
by Mr. Kirkpatrick and the indorsement of the deed as 
registered bears that he held a special power of attorney 
authorizing him to appear. It must therefore be presumed 

that the power of attorney was a proper power under the 

terms of s. 33 of the Registration Act. 

Then as regards the execution at Laehhman Das—a witness 
was examined who deponed to the fact. Now, hv s. 34. 

the duty of inquiring as to execution is put upon the 

registering officer, and by s. 35 it is provided that if he is 
satisfied as to various particulars he shall register the docu¬ 
ments. Here again, the presumption from registration of 


(1) (1795) 3 Pat. 378. 
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omnia praesumuntur rite et solemniter acta would apply ; 
but the matter is finally set at rest by s. 87, which provides 
that “nothing done in good faith pursuant to the Act by 
any registering officer shall be deemed invalid merely by 
reason of any defect in his appointment or procedure. 

Their Lordships will therefore humbly advise 11 is Majesty 
that this appeal should be allowed, the decree of the Chief 
Court set aside with costs and the decree of the Subordinate 
Court restored. The respondents will pay the costs ol the 

appeal. 
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Solicitors for appellant : T. 
Solicitors for respondents: 


L. Wilson cl' Co. 

Sandersons d Orr Dig minis . 


RAJ AN I KANT A PAL and Others 

AND 

JAGA MOHAN PAL . . . 


Appellants; 


Respondent. 


ON APPEAL FROM THE HIGH COURT AT CALCUTTA. 


J. C. * 
1923 
Jan . 23. 


Hindu Law—Joint Family Estate— Day abhagur—Blending of self-acquired 

and joint Property. 


Where a member of a joint Hindu family blends his self-acquired 
property with property of the joint family, either by bringing his self- 
acquired property into a joint family account, or by bringing joint 
family property into his separate account, the effect is that all the 
property so blended becomes joint family property. The above rule 
applies in the case of brothers living together and forming a joint 
family governed by the Dayabhaga. 

Cross-appeals (No. 122 of 1920) from a judgment and 
two decrees of the High Court (June 20, 1918) partly 
affirming and partly reversing a decree of the Subordinate 

Judge, Second Court, Dacca. 

The appeals arose out of a suit brought by the above-named 
Jaga Mohan Pal for partition of joint family property and 
accounts; the family was governed by the Dayabhaga. 


* Present : Lokd Buckmastek, Lord Phillimore, Sir John Edge, and 
Sir Lawrence Jenkins. 
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The circumstances in which the suit was brought appear 
from the judgment of the Judicial Committee. 


Rajani 
Kanta Pal 

v . 

Jag a 

Mohan Pal. 


The plaintiff by his plaint claimed that, in addition to his 
one-third share in the joint family property, he was entitled 
under the will of his deceased brother, Radba Gobind Pal, 
to the deceased’s one-third share of the movables and of the 
karbar (business) properties. 


The Subordinate Judge held (inter alia) that the plaintiff 
had thrown the whole of the income and profits of his share 
in the joint estate into the joint family fund, and that he 
was therefore prevented from asserting a right to the 
additional one-third share in the properties acquired after 
the death of his brother. The decree for partition was made 
upon that basis. 


On cross-appeals the High Court modified the decree; 
the learned judges were of opinion that it was not established 
that the plaintiff had thrown the income and profits of the 
additional share into the common fund so as to effect a 
blending. 


1922. Nov. 24, 25, 27. Sir George Lowndes K.C. and 
Parikh for the defendants-appellants. 

Dunne K.C. and C . Bag ram for the plaintiff-respondent. 

It was argued on behalf of the respondents (inter alia) 
that the family being governed by the Dayabhaga and there 
consequently being no succession by survivorship, the rule 
as to the blending of joint and separate property recognized 
in Sumj Naradn v. Ratem Lai (1) could not be applied; and 
that there had been no such blending as to render the whole 
property jotint. 

1923. Jan. 23. The judgment of their Lordships was 
delivered by 

Lord Buckmaster. The facts in this case have been 
carefully investigated both by the Subordinate Judge and by 
the High Court, with the result that many of the points 
originally in dispute are now determined, and the two that 


(1) (1917) L.R. 44 I.A. 201. 
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remain depend upon the true inference to be drawn from 
ascertained circumstances and not from the consideration of 
what those circumstances may be. Upon these two questions 
there is a difference of opinion between the Subordinate kanta Pai 
Judge who decided in favour of the appellants and the High Ja q A 
Court, by whom his judgment in this respect was reversed. mohanPai 
The nature of the points involved will be best understood 
after a statement of the relevant laets. 

Lai Mohan Pal, who died on February 23, 1891, originally 
carried on business with one Paju Lai in the sale of yarns and 
cloths. This business ended in 1882, and therefrom Lai 
Mohan Lai started a similar business, the head office being 
at Dacca, with branch places of business at Calcutta and 
elsewhere. He was, in this business, assisted by his three 
sons, Madan Mohan Pal, Jaga Mohan Pal, and liadha Gobinda 
Pal. After the death of Lai Mohan Lai this business was 
carried on by the three sons jointly as a joint family business, 
and Madan Mohan Pal asserted that the original capital of 
the business was largely composed of moneys, amounting to 
Rs. 16,000 and upwards, due to him for services rendered 
to the original firm. The third son, liadha Gobinda Pal, 
died on November 1, 1902, having made a will, of which 
he appointed his brother, Jaga Mohan Pal, as the executor. 

He had no sons living at the date of his will or of his death, 
and only one wife Kusum Kumari, who survived him. He 
conferred upon his wife the power to adopt a son, and pro¬ 
vided that if a son was adopted and died within fifteen years 
unmarried or childless, his wife should adopt another son, 
and if he died in similar conditions she should adopt a third. 

He gave his wife the yearly profits of all his immovable 
property, except certain monthly allowances in favour of 
his daughter, such profits to be received by her till the adopted 
son should attain twenty-one years, and thereafter one-half 
of the profit was to be received by bis wife and one-half by 
the son. After the death of the wife all the immovable 
property was to go to the adopted son, with the provision that 
until such son had attained twenty-one the estate should 
remain in the hands of his executor. He gave all his movable 
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property or karbar to Jaga Mohan Pal, and directed that 
after realizing the debts of the karbar he should pay out of 
the balance Rs.2000 to his wife for performing meritorious 
acts, Rs. 500 to his spiritual preceptor, Rs. 2000 to the idol 
Is war Radha Syamsunder Jiu, and Rs.600 to his three sisters, 
Mohan Pal. an< ^ such sum as would accrue as profit on the investment 

of Rs.2500 for charitable purposes. He died in 1902 and 
probate of the will was granted to the executor. A dispute 
subsequently arose between Jaga Mohan Pal, the executor, 
and Madan Mohan Pal, the eldest son of Lai Mohan Lai. 
This dispute was due to the assertion by Madan Mohan Pal 
that he had originally contributed to the business Rs. 16,942 
in his father's lifetime, and this lie claimed as his share in the 
original joint capital of the business. This was finally settled 
by the defendant abandoning his claim, and both he and Jaga 
Mohan gave up their intention of opening separate businesses 
and the joint business was continued. 


Following upon this, Madan Mohan Pal gave his third son, 
Jadu Nath Pal, in adoption to his brother Jaga Mohan Pal; 
and the fourth son, Preonath Pal, as adopted son to the wife 
of Radha Gobinda Pal. Jadu Nath Pal died in December, 
1906, and following upon his death a breach occurred in the 
family, so that Madan Mohan Pal took his meals separately, 
gave notice to the defendants dissolving the joint family 
business, and finally instituted the suit out of which this 
appeal has arisen, claiming that he was entitled on partition 
to a two-thirds share of the joint properties, the movables 
and the business. 


The property in respect of which this claim was made 
was separated under a variety of heads, but all that need now 
be considered were those that were contained in sch. 3 
and sch. 5 (klia). The first included immovable property 
that had been acquired after Radha Gobinda’s death, and 
the second, investments, Government paper and houses. In 
respect of these the Subordinate Judge gave the plaintiff 
only one-third and the High Court two-thirds, the present 
appeal being brought by the widow and Preonath, claiming 
that a one-third was all that he was entitled to obtain. 
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The real question tor determination, therefore, is whether j. c. 
these properties were acquired in circumstances which made l923 
them pail of the joint family estate in which the widow and r ^ ni 
the adopted son were entitled to a one-third, or whether kanta pal 
they belonged to the business which, after the death of Kadha j^ G a 
G obinda, was owned as to two-thirds by the plaintiff and one- Mohanpal. 
third by Radha Mohan. It is important to remember that 
the parties are governed by the Dayabhaga law, by virtue oi 
which it was possible for the deceased brother to make a valid 
bequest of his share, but except to the extent to which that 
will affected the joint family it remained joint, with the 
result that, apart from the business, the immovables and all 
the property not actually included in the gift to Jaga Mohan 
Pal was joint family property. The business was, off course, 
under the control of the two elder brothers, and it appears 
that from the date of the death of the third brother no 
alteration whatever was made in the way in which the accounts 
were kept. The payments in respect ot obtaining tin* piobate 
of the will, which though not great in extent are seveial 
in number, were all made out of the business accounts. The 
payment of the moneys for the probate itself was made m 
the same manner; but the legacy of Rs.2000 to the widow, 
and the like legacy to her as shobait oi the idols, lemained 
unpaid. The income received from the real estate was all 
through shown under separate heads and nowhere distinguished 
as between the business and the joint estate, and although it 
is said that the income from the latter was only Rs.1100 a 
year, yet none the less it was all treated in the same way. 


It is quite true, as has been pointed out, that having regard 
to the nature of the items being carefully specified, bath in 
respect of receipt and payment, it would have been possible 
to have prepared from the books a further account showing 
how the respective estates stood in relation to each other, 
and it is also said that the actual moneys paid to the widow 
and the adopted son exceeded the amount of their interest 
in the joint estate of which they were members; while finally, 
and this is perhaps the strongest point of all, the method ot 
blending the two sets of items was continued by Rajani Kanta, 
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even after the dispute had begun. These circumstances all 
deserve consideration, but their Lordships do not think 
that they have sufficient weight to displace the general pre¬ 
sumption that arises when members of a joint family, who 
have control over the joint estate, blend that estate with 
property in which they have separate interests. 

In a case before this Board, Suraj Ndrain v. Ratan Lai (1), 
it was pointed out that the effect in such transactions was to 
cause the whole property to become joint, and the onlv real 
distinction that can be drawn between that case and the 
present is that there separate estate was brought into a joint 
family account instead of, as in this case, the joint family 
property being brought into the separate accounts. Their 
Lordships are unable to see that this distinction is sufficient 
to defeat the appellants’ claim. The real question for deter¬ 
mination is what is the true conclusion to be drawn when 
people united, as the present parties were, by bonds of close 
relationship and living as a joint family, draw for the joint 
family expenses out off a fund enriched il>y other contributions? 
They think that the result is accurately stated by the 
Subordinate Judge in the following words: <; If the members 
of a joint Hindu family confuse the incomes of their joint 
properties with their separate properties, their intention 


presumably is that the properties acquired with such mixed-up 
funds are for the benefit of the joint family. It should be 
noticed that not only these acquisitions and improvements 
made in this case with the amalgamated and confused funds, 
but the incomes arising from such acquisitions and improve¬ 
ments were again partly spent also for joint family expenses 
and purposes, and the balances were again mixed up and 
confused from year to year to acquire properties and make 
improvements.” 

Indeed, the fact urged on behalf of the respondents that 
the joint family expenses exceeded all the property which, 
according to their contentions, was properly joint, in their 
Lordships opinion tells against the respondents instead of 
in their favour. They think, therefore, that the decree of 


(1) L.R. 44 I.A. 201. 
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the High Court should be varied by providing that of the J. C. 
items 1—3 in sell. 5 (kha) the plaintiff gets only one-third 1923 
as also in sell. 3, and that the provision in the said decree R ^ NI 

for payment of interest on the sum of Rs.4000 be omitted. Kanta pal 

The cross-appeal will be dismissed. The appellants are Jaca 
entitled to their costs c?f these appeals, ihut their Lordships mohanpal 

will not vary the order as to costs in the High Court, and 
they will humbly advise His Majesty to this effect. 

Solicitors for appellants (defendants) : W. W. Box rf* Co. 

Solicitor for respondent (plaintiff) : If. S. L. PoUtk. 


BISHWA NATH SINGH 


Appellant ; 


AS » 


JUGAL K1SHORE and Others 


ON APPEAL FROM THE JUDICIAL COMMISSIONER <>t OUDH * 

Hindu Laic — Adoption — Widow’s Power to Adopt—Absence of Husband’* 

Authority — Custom — Wajib-ul-arz. 

The widow of a Hindu governed by the Mitakahara made an adoption 
without his authority. The wajib-ul-arz of the village m Oudh where 
the deceased resided stated that the custom was that a widow could 
adopt without her husband’s authority. The wajib-ul-arz of each of 
seven neighbouring villages, with which the deceased or mem ers o 
his caste were connected, was in evidence. Some of these stated mere y 

that widows could adopt: — 

Held, that the custom that widows could adopt without authority was 
established by the above records. Each wajib-ul-arz should be com 
strued as stating that custom, otherwise the statement would not be 
of a special custom but of the ordinary Hindu law; there was therefore 

no inconsistency. 

Appeal (No. 66 of 1922) from a judgment and decree of 
the Judicial Commissioner of Oudh (July 4, 1919) reversing 
a decree of the Subordinate Judge of Sitapur. 

The only question upon the appeal was whether an 
adoption made by the widow of Baldeo Bakhsh Singh, a Hindu 

* Present: Lord Dunedin, Sir John Edge, and Mr. Ameer Ali. 


J. C. * 

1923 


Respondents. April l7 
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J. C. zamindar of the Raghubansi caste governed by the Mitak- 
1923 shara, who resided in the Sitapur District (Oudh), was valid 

bishwa * n a ^ sence °* an >' authority from her deceased husband. 
Nath Singh A special custom of the family was alleged and in support of 


V. 

JUGAL 

KlSHORE. 


it certain wajib-ul-arzes were put in evidence. 

The facts and the effect of the decisions in the Courts in 
India are sufficiently stated in the judgment of the Judicial 
Committee. 


1923. March lb. Dunne K.C. and Dube for the appellants. 

The respondents did not appear. 

April IT. The judgment of their Lordships was delivered by 

Sir John Edge. This is an appeal by Bishwanath Singh, 
the surviving plaintiff, against a decree of the Court of the 
Judicial Commissioner of Oudh, which reversed a decree of 
the Subordinate Judge of Sitapur and dismissed the suit. 
The suit is for the possession of a two-thirds share of the 
village Pakauri in the district of Sitapur. 

The other plaintiff in the suit was Musammat Gulab Kuar, 
who is now dead. She was the widow of Baldeo Baklish 
Singh, who died soilless in or about 1891. He was a Hindu 
and by caste a Raghubansi, and lived in the village of 
Bamhnawan in the district of Sitapur and owned the village 
of Pakauri. • The widow adopted on October 17, 1915, the 
appellant as a son to her deceased husband, who had given 
her no authority to adopt a son to him. The question which 
their Lordships have had to consider in this appeal is whether 
that adoption was valid, and apparently that was the only 
question as to which there was a contention in the appellate 
Court. The learned judges of the appellate Court, in their 
judgment, said: “There are thus two points for decision in 
this appeal, namely, whether Musammat Gulab Kuar had 
authority from her husband to adopt, and secondly, whether 
failing such authority she had a right by custom to adopt 
without authority from her husband.” 

The fact of the adoption is not now disputed and is beyond 
dispute. The family to which Baldeo Bakhsh Singh belonged 



VOL. L.) 


INDIAN APPEALS. 


181 


was subject to the law ot' the Mitakshara as interpreted by J-l. 

the school ot’ Benares, according to which an adoption l>\ 1923 

a widow of a son to her deceased husband would be invalid B.ITwa 
if made without an authority to adqpt given to her by her Nath^Singh 
husband, unless such an adoption was authorized by a custom 


of the family. 

The evidence that there was such a custom in this family 
consisted of statements as to the right ol widows to adopt 
sons to their deceased husbands contained in the wajib-ul- 
arzes of eight villages which had been recorded in the settle¬ 
ment of 1871, that is about forty-four years before the adoption 
in question here. One of those villages was the village of 
Bamlinawan, in which Baldeo Bakhsli Singh had lived; at 
least two other of the villages were villages in which he or 
members of his family were interested as proprietors; and 
the remaining four villages were villages in which members 
of his caste had been interested, although their relationship 
to his family was not proved. There was also some oral 
evidence of witnesses in support of the custom. 


JUGAL 

KISHORE. 


In the wajib-ul-arz of Bamlinawan and in some oi the 
other wajib-ul-arzes it was stated that widows could adopt 
sons to their deceased husbands without having had the 
authority of their husbands to adopt. In the other wajib- 
ul-arzes it was simply stated that widows could adopt. In 
their Lordships’ opinion those statements meant the same 
thing—that is, that widows could adopt sons to their husbands, 
although they had had no authority from their husbands 
to adopt; it was so that the Subordinate Judge construed 
the wajib-ul-arzes, and he found that the custom was proved. 
The appellate Court was of opinion that the mere statement 
in a wajib-ul-arz that a widow could adopt meant that a 
widow, who had the authority of her husband to adopt, could 
make an adoption to him. and consequently held that the 
statements as to the custom were not consistent and that the 
custom was not proved. It did not occur to the learned judg( s 
of the appellate Court that if the statement that a widow 
could adopt meant that she could adopt if she had had the 
authority of her husband to adopt, the statement was not 



182 


INDIAN APPEALS. 


[L.R. 


J. C. 

1923 

Bishwa 
Nath Singh 

V. 

Jugal 

Kishoke. 


a statement of a special family custom, and was unnecessary, 
as it would be merely a statement of a right which a Hindu 
widow of a sonless Hindu enjoys everywhere in India, except 
possibly in families governed by the law of the Mithila School. 

Their Lordships are of opinion that the custom was proved 
and that the adoption of the appellant was valid. It may be 
mentioned that the learned judges of the appellate Court 
did not doubt the credibility of the witnesses as to the custom, 
whose evidence the Subordinate Judge has accepted as true, 
but they thought that it had not been proved that these wit¬ 
nesses belonged to the family to which Baldeo Bakhsh Singh 
had belonged. 

This appeal has been heard ex parte, no respondent having 
appeared. As the appeal has been heard ex parte the 
counsel for the appellant has drawn their Lordships’ attention 
to the fact that the learned Judicial Commissioners have not 
in their judgment expressed a finding on the seventh ground 
of the appeal to their Court, which was as follows: “7. That 
Ihe Lower Court should have held that the deed dated 
September 10, 1894, was executed for legal necessity/’ The 
deed of September 10, 1894, was a mortgage of the village 
Pakauri granted by the widow while she was in possession 
of a Hindu widow’s interest in (the estate. On that mortgage 
a decree for sale was made and at the sale the two-thirds 
share in the village now claimed by this appellant was pur¬ 
chased by some of the defendants to this suiiti. The 
Subordinate Judge had found in this suit that the mortgage 
was not made for necessity. The learned Judicial Com¬ 
missioners said in their judgment that: “They (the defend¬ 
ants) denied the adoption and they denied the widow’s power 
to adopt. They also pleaded that even if the adoption was 
proved, it could not affect the interest acquired by the 
purchasers before the adoption. On this last! pleading no 

issue was framed and nothing has been said in argument in 
appeal. It must therefore be taken to have dropped.” The 
question as to whether the mortgage was or was not granted 
for necessity was involved in the question as to whether the 
purchasers at the sale under the decree had acquired title 
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by their purchase. In their Lordships' opinion the learned J. c. 

Judicial Commissioners were under the circumstances justified , 92 3 

in holding, as they did, that the only question which remained B ^ VA 
for them to decide in the appeal was the question as to the nathSingh 

-validity of the adoption. 

Their Lordships will humbly advise llis Majesty that tins 
appeal should he allowed with costs, that the decree of the 
Court of the Judicial Commissioner should he set aside with 
costs, and the decree of the Subordinate Judge should he 

restored and affirmed. 

Solicitors for appellants: Harrow. Rogers ct- Nevil. 


INDRAJIT PRATAP SAHI 


Appellant ; 


* 


AND 


AMAR SINGH and Others 


Respondents. 


ON APPEAL FROM THE HIGH COURT AT PATNA. 

Procedun-AdmMn. of additional Evidence on . hPP« al-Code 
endure (Act IX. of 1908), Order XL.., r. 27-Prwj/ Conned 

The jurisdiction of an Appellate Court under Order x.,L, r. 27 (1.) 
(6), of the Civil Procedure Code, 1908, to admit additional evidence 
lot confined to eases in which .he Court itself discovers a aeuaa o 
defect and requires evidence to fill up or remedy it. Under the words 
or for any other substantial cause ” an Appellate Court has a drscret.o 
to admit further evidence upon the application of a party. 

The Judicial Committee has unrestricted power to admit documents 
where sufficient ground is shown for their not having been produced 

at the initial stage of the litigation. 

Kessowji Issur v. Great Indian Peninsula 1 ?•/. (1907) L.R. 34 I.A. o 

distinguished. 

Appeal (No. 70 of 1921) from a judgment and decree o> 
the High Court (June 25, 1919) affirming a decree of the 

Additional Subordinate Judge of Gaya. 

The suit was brought by respondents 1 to 3 for a declaration 


J.c. 

1923 


May 15, 


* Viscount Finlay, Lord 


Atkinson and Mr. Ameer Alt. 
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of their mukarrari title to two mauzas, and for possession 
with mesne profits. 

Indrajit The S0 ^ e ( l uest ^ 0n was whether, as the first defendant. 
PratapSahi alleged, a grant of May 30, 1880, included the two villages 
amar under the designation Damodarpur Lakhawar. 

The trial judge held that rtlhe villages were not included 
in the grant and decreed the claim. The High Court affirmed 
the decree, rejecting an application to admit further docu¬ 
ments in evidence in circumstances stated in the present 
judgment. 

1923. March 15, 19. De Gruyther K.C. and Dube for the 
appellant. 


Dunne K.C. and Wall adv for the respondents. 


May 15. The Judgment (1) of their Lordships was 
delivered by 

Mr. Ameer Ali. The facts of this litigation are set out 
in detail in (tlhe judgments of the Courts in India; it is 
consequently not necessary to state them here at any length. 
The suit relates to tiwo villages, named respectively Lakhawar 
Ivhas and Lakhawar Faridpur, lying within Mahal Margaon. 
appertaining to the Tikari estate in the Province of Behar. 
It appears that, in 1843 there was a Government survey of 
Mahal Margaon, in the course of which a khasra map was 
prepared by the Amin of these two villages along with 
another call Damodarpur Lakhawar. The map is exhibit 14 
in this case, and the memorandum on the back is marked 14a. 

In (the middle of the nineteenth century the Tikari estate 
belonged to one Raja Mode Narain Singh. He died some¬ 
where in the year 1856 or 1857 without anv male issue, 
leaving him surviving two widows named respectively Rani 
Asmedh Koer and Rani Sunit Koer, a brother s son, Ran 
Bahadur Singh and a sister's grandson, Krishna Pratap 
Sahai, the ancestor of the present appellant often named in 
these proceedings as the Raja of Tankuhi. On Raja Mode 

(1) This report is directed only to judgment are accordingly omitted 
the question of procedure appearing where indicated, 
in the lieadnote; passages in the 



VOL. L.] 


INDIAN APPEALS. 


185 


AMAR 

SINGH. 


Narain Singh’s death, in the absence of any direct male c 

heir, natural or adopted, his widows took possession oi the 1923 

estate for their lives. Ran Bahadur Singh, who, under the 
circumstances, was the reversioner, appears, however, to Praxap s a h! 
have acquired possession by some arrangement with the a £ ar 

widows. SINGH. 

In 1875 Raja Krishna Pratap Sahai brought a suit against 
Ran Bahadur Singh and the two widows oi Raja Mode 
Narain Singh, for recovery of the whole estate, on the alle¬ 
gation that he had been adopted by the widows subsequent 
to the death of the Raja under authority given by him 111 
his lifetime. This suit was dismissed by the Subordinate 
Judge; from his decision an appeal was preferred to the 
High Court of Calcutta. Whilst the appeal was pending 
the parties came to a settlement and an ekrarnama, dated 
May 30, 1880, was executed by Krishna Pratap m wluca 
were embodied the terms of the compromise. By the terms 
of this agreement Raja Krishna Pratap Sahai undeitook 
to withdraw all claims to the estate, in consideration ot the 
grant to him by Ran Bahadoor Singh, oi a mukarrari settle¬ 
ment of certain villages set out in detail in that document. 

Pursuant to this agreement Ran Bahadoor Singh, b\ a patta 
of even date, granted to Krishna Pratap Sahai, the mukarrari 
of the villages named in the ekrarnama and set out specifically 
in the grant. The patta recites the agreement already 
referred to and then proceeds to describe the properties 
demised thereunder. One of these is named as “Damodarpur 

Lakhawar.’ ’ 

The controversy in the present suit relates solelj to the 
question: what does “Damodarpur Lakhawar denote? 

It should be noted here that the rental fixed for the mukarrari 


was Rs. 2701 per annum. 

Raja Krishna Pratap Sahai, the grantee, appears to have 
taken possession, under the patta, of the properties conveyed 
to him thereunder by Ran Bahadur Singh. The plaintiffs 
claim that under the designation of Damodarpur Lakhawar 
only one village was granted to Raja Pratap Sahai and that 
the grantor retained possession of the other two namely, 

o 
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Lakhawar Khas and Lakhawar Faridpur—and that they on 

J • • 

January 24, 1914, obtained a grant of the same from the 

1922 

present owner of the 7J annas share of the Tikari estate 
Indrajit within whose property these villages lie; and they ask. 

pratap Sahi . , _ * , 

as against the first defendant, the representative of Raja 
Krishna Pratap Sahai, recovery of possession of these two 
villages with mesne profits. The defendant No. 2 is the 
present possessor of the 7A annas share and she supports 
the plaintiffs’ claim. 


V. 

Amar 

Singh. 


The contesting defendant, on the other hand, alleges that 
‘‘in the mofassil all the three villages are known by the name 
of Damodarpur Lakhawar,” that they were “measured 
together*' (in the survey of 1843) and that all three were 
entered under the name of “Damodarpur Lakhawar” in the 
zamindari office of the Tikari Raj; and he claims that what 
was granted to Raja Krishna Pratap under that name was 
not one village only but all the three bearing the common 
designation of Lakhawar. He further alleges that the grantee 
and his heirs have ever since been in possession of the three 
villages and that the present suit has been falsely instituted 
against him. As already stated, the sole question at issue 
between the parties is what does the name “Damodarpur 
Lakhawar” denote; in other words, whether it refers to only 
one village or to the three villages together. 


This is an action in ejectment; in the proceedings under 
s. 145 of the Criminal Procedure Code in 1912 the defendant 
was found to be in possession of the villages in dispute, against 
the claim of the plaintiffs; and in the cadastral survey 
proceedings taken under the provisions of the Bengal Tenancy 
Act, 1885, they again failed to establish their allegation. 
Their failure in those proceedings led in fact to the institution 
of the present action in August, 1914. The onus thus lay 
heavily on the plaintiffs to show that the defendant was not 
in possession of these properties by virtue of the title he alleges. 
And this the}’ could easily have done, in order to shift the 
onus, by proving that the rent for the two mauzas was paid 
separately into the estate office, and that the three villages 
were separately entered in the estate records. Their Lordships 
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have not observed in the judgments of the Courts in India a 

reference to this aspect of the case. 

In both the Courts the matter in controversy has been indi<ajit 

dealt with as involving a simple construction of the words pratapSahi 
of the patta. Both the Subordinate Judge and the learned 
judges of the High Court of Patna have found that the three 
properties form separate mauzas, that the two c tsput 
villages are not appurtenant hamlets (dakhihilis) of Damo- 
darpur, that consequently what was granted under the patta 
was only one village specifically named in the grant. They 
put aside the documentary evidence adduced by the deienda 
of the dealings with the three mauzas as a composite property 
mainly on the ground of a lacuna in the evidence winch made 

the transactions look suspicious. 

The Subordinate Judge decreed the plaintiffs claim a 

his decree has been affirmed by the High Court thong i 

it has held he had fallen into error on several findings 

of fact. . , 

The present appeal to His Majesty is from the judgment 

and decree of the High Court. 

In dealing with this case it is necessary to bear in mind wo 
undisputed facts. First that in the survey of 1843 the lands 
of the three mauzas were measured togethei. Tu eainet 
judges of the High Court find it impossible to say why this 
was"done. But exhibit 14a, the memorandum on the kliasra 
map prepared by the Amin for purposes of the regular survey, 
which was to follow, contains the explanation. The three 
mauzas were measured together, as the lands were inter¬ 
mixed (makhlut). In this circumstance may ^ found ti e 
key to the whole history of these villages. T mug i u a 
found on measurement are given separately, all t ice >oai 

the same number in the Collector's register. 

The Appellate Court thinks that this is due to the tact that 

the three villages appertain to one mahal. Tins exp ana ion 
seems hardly well founded. Besides, were this the correct 
view all the other villages described in exhibit 14.v w n 
also bear the name of “Lakhawar” would have borne one and 
the same number. Their Lordships have no t ou >t m ^ 
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j. c. three makhlut villages bearing one number in the Collectors 
1923 register were regarded as one composite revenue unit. The 


revenue assessed on 

Indrajit 

PratapSahi consolidated amount. 


these mauzas appears also to he a 



Amar 

Singh. 


As stated already the grant was made on May 30, 1880. 
In it the name of the property is given as “Damodarpur 
Lakhawar. In the schedule which contains the details of 
the mauzas the names of the Tliikadars (lessees), who were in 
possession at the time, and the jama at which settlement 
was made are set out. The particular property forming the 
subject of the grant is described thus: “Damodarpur 
Lakhawar, Pargani Okri, Mahal Sufi, District Gaya.” [Tin- 
judgment then stated certain facts and, after setting out 
passages from the judgments of the lower Courts, continued:] 
The conclusion of the Indian Courts being thus based on 
the absence of evidence on the part of the defendant to show 
what arrangement had been made by Ran Bahadur Singh in 
respect of the demands of Harihar Narain Singh, who held 
the usufructuary mortgage, the appellant tried to trace further 
transactions to elucidate the gap to which the Subordinate 
Judge and the High Court referred, and on which practically 
the case was decided. It' appears that before judgment 
was delivered by the High Court he traced, after diligent 
search, certain documents contemporaneously executed by 
Ran Bahadur Singh by which he had made effective pro¬ 
vision for meeting the demands of the usufructuary mort¬ 
gagee and the claims of the mukararidar; and obtained 
copies from the registry office where the documents executed 
by Ran Bahadur Singh were registered, and applied to the 
appellate Court lor their admission as material evidence 
in proof of his case. One of these documents is the 


hukumnamah (authority) addressed by Ran Bahadur Singh 
to Harihar Narain Singh, which bears date May 31, 1880. 
The other is a tunkhah (authorization) addressed by Raja 
Ran Bahadur to one Telkhari Singh dated January 24, 1880. 
[After setting out in full the documents sought to be 
admitted, the judgment continued as follows:] There can 
be no question as to the genuineness of these documents. 
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They appear to have been duly registered on their execu¬ 
tion, the copies produced have been obtained from the 
registry office under the rules and regulations framed by 
authority. The only question is whether they can be 
admitted as evidence. If they are admissible they place 


beyond disputp the fact that the grant was in respect of all 
three villages which are known under the composite name of 
“Damodarpur Lakhawar.” But the learned judges have held 


that they had no jurisdiction under Order xli., r. 27, ot the 
Code of Civil Procedure, 1908, to admit in evidence these 
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documents. 

Rule 27 runs as follows: “(1.) The parties to an appeal 
shall not be entitled to produce additional evidence, whether 
oral or documentary, in the Appellate Court. But if: (a) The 
Court from whose decree the appeal is preferred has refused 
to admit evidence which ought to have been admitted; oi 
( b ) The Appellate Court requires any document to be pro¬ 
duced or any witness to be examined to enable it to pronounce 
judgment, or for any other substantial cause, the Appellate 
Court may allow such evidence or document to be produced, 
or witness to be examined.” 

The matter does not come under clause (a). With regard 
to clause (6) the High Court construed the rule with the 
assistance of the decision in Kessowji Issur v. Great Indian 
Peninsula By. (1), that it implies a prohibition against the 
admission of additional evidence except where the Appellate 
Court 1 has itself discovered some inherent lacuna or defect, 
and required evidence to fill up the gap or remedy the detect. 
They have apparently not considered the question that the 
suitor may be entitled for any “substantial cause to applv 
to the Court for the admission of such additional evidence. 
That case, on which the learned judges have relied, was 
peculiar in its character. A suit had been brought on the 
original side of the Bombay High Court against the railway 
company to recover damages for injuries sustained in conse¬ 
quence of an accident occasioned by the laches of the officials 
of the railway. The suit had been decreed by the Court of 


(1) (1907) L. R. 34 I. A. 115. 
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j. C. first instance; the railway company then, on discovery of 
1923 some new evidence, applied lor a review of judgment before 

— the learned judge who had decreed the claim; he refused 

INDRAJIT ,. . • mi 

PratapSahi 'ho application. Then the company filed an appeal, and 

applied to the High Court in its appellate jurisdiction for 
leave to produce the same evidence they had presented to 
the first Court and which had been rejected. The High Court 
not only gave permission to the appellants in that case to 
produce the evidence, but extended the permission to other 
evidence. As this Board pointed out. the procedure adopted 
by the appellate Court was quite irregular. In the course 
ot their judgment the Board laid stress on the limitations 
to the power of an appellate Court to require additional 
evidence on their own motion to supplement what had been 
produced by the parties. In their Lordships’ opinion Kes- 
soivji’s Case (1) has no bearing on the present debate. In 
this connection it may be useful here to refer to the remarks 
of Lord Westbury in Sree munchunder Dey y. Go patchunder 
Chuckerbutty (2), where, dealing with the power of the Appel¬ 
late Court to require additional evidence under the provisions 
of the cognate section (s. 35b) in the Civil Procedure Code, 1859. 
he said as follows: “When the matter came up by appeal 
to the High Court, the High Court was dissatisfied with the 
reasons given by the Court below, and with the evidence taken 


in it ; and the High Court, acting apparently ex mero motu, 
and not at the instance of the parties, determined to take 
original evidence anew, by the examination of other witnesses. 
It is a power given by the Code to the High Court, which may 
be very wholesome; but it is desirable that the reasons 
for exercising that power should always be recorded or minuted 
by the High Court on the proceedings. A power of that 
character should be exercised very sparingly, because, where 
it is done not at the instance of the parties but at the sug¬ 
gestion of the Court 1 itself, witnesses may be called who arc 
not the witnesses that the parties themselves would have 
thought fit to adduce; and it is possible (which appears 
to be the case here) that the new original inquiry by the 


(1) (1907) L. E. 34 I. A. 115. (2) (1866) 11 Moo. I. A. 28, 48, 49. 
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High Court may be in itself imperfect, and not 
extensive to answer the purposes of justice." 


sufficiently 


J.c. 

1923 


Singh. 


In both those cases their Lordships were dealing with the j NDRAJIT 
power of the appellate Court to require evidence to be pro- PratapSahi 
dueed for the purpose of enabling the Court to pronounce amak 
judgment. Those cases did not refer to the right of one or 
other of the parties to produce evidence which he considered 
essential for the determination of the action. I mler 
Order xlvii., r. 1, which reproduces s. 623 of the Civil Pro¬ 
cedure Code, 1882. a party has a right to apply for a review 
of judgment to the Court that has decided the case before 
an appeal has been preferred. The grounds on which such 
an application may be made are specifically set forth in 
r. 1. In the present case an appeal had been preferred and 
a review, therefore, was out of the question; and the defend¬ 
ants took the only and proper course—namely, to apply 
fo the High Court, which was in possession of the case, to 
admit the additional evidence either under the general 
principles of law or under the specific provisions of i. 27, 
which lays down that the appellate Court may for any other 
substantial cause (namely, other than those particulaih 
specified) allow such evidence or documents to be produced 
or witnesses to be examined. Rules ol procedure aie not 
made for the purpose of hindering justice. As the application 
is now before their Lordships for the admission of the docu¬ 
ments to which, reference has already been made, it is desirable 
to observe that there is no restriction on the powers of the 
Board to admit such evidence for the non-production of which 
at' the initial stage sufficient ground has been made out. 

It is only necessary to refer to p. 289 of Mr. Bentwich s I ii\\ 

Council Practice, where he has set out the cases in which the 


power has been exercised. 

Their Lordships, therefore, have admitted the two docu¬ 
ments in respect of which the application is made, and on these 
two documents they have no doubt that Ran Bahadur Singh, 
by the words “Damodarpur Lakhawar, denoted all tin* 
three villages, and that he purported to give, and gave m 
mukarrari all three of them to the grantee. On the whole, 
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J* theiefoie, t-Iicir Lordships arc ot opinion that the decrees 

1923 o1 ‘ t]l e Courts below should be set aside and the plaintiffs’ 

Indrajit Sllit (lismissed - The appellant will be entitled to his costs 
pratapSahi both here and in the Courts in India, and their Lordships 

amar wil1 humbly advise His Majesty accordingly. 

Singh. 

Solicitor for appellant: H. S. L. Pol ah. 

Solicitors for respondents: IV'. W. Box c( Co. 


J. C. * JATTI 


1923 
May 15. 


AND 

BANAVARI LAL and Others 


Appellant ; 
Respondents. 


OX APPEAL FROM THE CHIEF COURT OF THE 


PUNJAB. 


Hindu Law-Joint Family-Severance of One Member-Absence of Presump¬ 
tion that remaining Members remained united—Partnership _ Death 

of Partner—Dissolution—Widow claiming Account—Indian Limitation 

Act (IX. of 1908), Sch. I., Art. 106. 


When one member of a joint Hindu family separates there is no 
presumption that the remaining members remained united: an agree¬ 
ment to remain united, or to reunite, must be proved like any other fact. 

llalabux Ladhuram v. Rulchmabai (1903) L. R. 30 I.A. 130 and 
Balkishen Das v. Ram Narain Sahu (1903) L. R. 30 I.A. 139 followed. 

When a member of a partnership firm dies there is a dissolution of 
the firm, and his widow is barred by the Indian Limitation Act, 1908, 
Sch. I., art. 106, from suing for an account more than three years after 
Ins death, in the absence of proof of an agreement whereby she became a 
paitnei in his place; the fact that the deceased partner’s share continued 
to be dealt with in the partnership books is no evidence of such an 
agreement. 


Appeal (No. 35 of 1922) from a judgment and decree of 
the Chief Court (December 24, 1917) affirming a decree of 
the senior Subordinate Judge of Amritsar. 

The suit was brought! by the appellant in 1914 against the 
respondents. By her plaint she alleged that her deceased 
husband (who died in 1905) and his three brothers had formed 

* Present: Lord Buckmaster, Lord Dunedin, Lord Carson, Sir Joiin' 
Edge, and Lord Salvesen. 
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a joint. Hindu family, but that there had been a disruption 
of the joint family in 1876, when the eldest brother had 
separated, that since that date the other brothers (the 
respondents) carried on business as partners, and that upon 
her husband’s death she had been admitted a partner. She 
sued for a dissolution of the partnership, and for possession 

Of a third of the partnership property. 

The facts, and the effect of the judgments in the lower 
Courts, appear from the judgment of the Judicial Committee. 


1923. April 17, 19. De Gruyther K.C. and Dube for the 
appellant. 

Abdul Majid for the respondents. 


j. c. 

1923 

JATT1 

v. 

Banwari 

LAL- 


May 15. The judgment of their Lordships was delivered 1>> 

Lord Dunhdin. In 1876 four brothers, Ishar Das, Ilarb- 
hagwan, Rup Chand and Dava Ram, lived as a joint Hindu 
family and carried on a family business. In that >eai a 
deed was executed by which the assets of the famil> " tie 
described and divided, and Ishar Das was finally paid out. 
Thereafter the business was carried on, but the piofits wen 
carried to separate accounts of the three remaining brotheis 

in equal shares. 

In 1905 Rup Chand died, leaving a widow, who is the 
appellant. In 1914 the widow raised this suit against the 
remaining brother and the sons of the other who had pre¬ 
deceased, claiming accounts and payment' of one-thiid ot 

the partnership assets. 

The defence put up was twofold. It was alleged that 
though in 1876 Ishar Das separated from this joint family, 
the other brothers remained joint: that in consequence 
on the death of Rup Chand, the husband of the plaintiff, 
she had only the right of maintenance as a Hindu widow, 
which maintenance she had duly received. Consequently, 
it was said that assuming that there was a complete separa¬ 
tion, the suit was time barred under art. 106 of Sch. I. 
of the Limitat5on Act. The statement of the plaintiff as 
to what happened at her husband’s death was not expressed 


25 
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with precision, but might be read as an averment that on 
her husband's death she was admitted to be a partner, her 
share being the same as that of her deceased husband. The 
issues as originally framed were only three in number, one 
of which, being as to the plaint being adequately stamped, 
may be disregarded. The remaining two were: (1.) On the 
separation of Ishar Das did not the remaining male members 
of the family become separate? (2.) Did they convert the 
joint family business into a partnership? The case went to 
trial and no evidence was produced by the plaintiff, except 
the account books of the firm, which showed that after Ishar 
Das separated the profits of the business were carried to 
separate shares in the names of the three brothel’s, and this 
continued after Rup Chand’s death. The learned Senior 
Subordinate Judge found, first, that the deed executed at 
the separation of Ishar Das showed separation of the whole 
brothers; that reunion had not been proved and that the 
joint family came to an end. But finding in the pleading 
a clear plea to the effect that the suit was time barred, he 
added an issue to that effect and decided it in favour of the 
defendants. 

The plaintiff appealed, and on appeal the learned judges- 
of the Chief Court of the Punjab held that in 1876, though 
Ishar Das had separated, separation had not taken place 
among the other brothers, and consequently the plaintiff 
had only the rights of a Hindu widow for maintenance and 
could not maintain the suit. They, therefore, found it un¬ 
necessary to consider the question as to limitation. The- 
plaintiff has appealed to the King in Council. 

The Lordships do not find themselves able to agree with 
the views of the learned judges of the Chief Court. 

The law is well settled by Balabux Ladlmmm v. Rukh- 
mabai (1) and BalkisJien Das v. Ram No rain Sahu. (2) Lord 
Davey remarks in the former case: “It appears to their 
Lordships that tfliere is no presumption, when one co-parcener 
separates from the others, that the latter remain united. 


(I) L.R. 30 I.A. 130. 


(2) L.R. 30 I.A. 139. 
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Their Lordships think that an agreement amongst the 
remaining members of a joint family to remain united 01 lo 
reunite must be proved like any other iaet. 

Their Lordships think that the result is well stated by the 
learned trial judge, who says: ‘ There is absolutely no 
material on the file from which it can lie inferred that the 
three brothers continued united or reunited as co-parcenary 
members of a joint Hindu family, while defendants' own 

books show the contrary.I have therefore not the least 

hesitation in finding that on the separation of Ishar Das 
the family of the parties ceased be a joint Hindu family 
in the strictest sense of the term; or, in other words, its 
members ceased to be co-parceners. Thus I find the first 
issue against the defendants. 

There remains, however, the question of limitation. The 
position here seems clear. Separation having been effected 
in 1876, and the business being carried on by the three 
brothers, the business became an ordinary partnership subject 
to the Contract Act. On the death of Rup (■hand, the 
plaintiff’s husband, the partnership was dissolved and a right 
to an accounting arose. But Rup Chand died in 1905, and 
this suit was not raised until 1914. It is, therefore, time 
barred as a suit for such an accounting. If, however, on 
Rup Chand’s death the widow was admitted as a partner to 
a new partnership, then the date of dissolution would only 
be the raising of the suit and no limitation could appl\ • It 
is possible to read the averments of the plaintiff as alleging 
such a partnership. But t!he existence of such a partnership 
was denied. The case went to trial, and not a scrap of evi¬ 
dence directly proving such an agreement was produced. 
All that the widow got was a mere allowance of Rs. 51 a 
month. The fact that Rup Chand’s share still continued 
to be dealt with in the books is no evidence of a partnership 

with his widow. 

Their Lordships think that a perfectly correct view was 
taken by the learned Subordinate Judge. As, however, the 
result is the same as if the grounds of judgment of the Court 
of Appeal had been adopted, the form of judgment which will 


J.c. 
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Ban waul 
Lal. 
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be appropriate will be simply to dismiss the appeal with 

costs, and their Lordships will humbly advise His Majesty 
accordingly. 

Solicitors for appellants: Ranken Ford <(• Chester. 

Solicitors for respondents: Chapman-Walker <p Shephard. 


J.C.* 
1923 
May 10. 


BALG0BIN1) 

Others 


( SI X CE 1) ECEA SEI) ) .\XD 


• ) 


Appellants; 


AND 


BADRI PRASAD and Another 


Resi»ondents. 


ON APPEAL FROM THE COURT OF THE JUDICIAI 

COMMISSIONER OF OUI)H. 

Hindu Law-Inheritance Custom Exclusion of Daughter S -ir a ji b . u l . ar .-. 

The wajib-ul-ar/. applicable to a village in Oudh stated- “The rale 
of inheritance and division in this village is that on the death of a co¬ 
sharer h,s sons become owners of Iris share in equal shares, and the 
daughter does not get any share by inheritance.' > Upon an issue 
whether there was a custon. excluding daughters from inheritance in 

the absence of a son, and in the presence of the sole surviving brother of 
the last holder:— 

BM tUt upon the true construction of the wajib-ul-arz a daughter 

«as not entitled to a share by inheritance in any circumstances, and 

t at the wajib-ul-arz being unambiguous was sufficient to establish the 
custom. 

Quaere how the custom would operate in the absence of any relation 
ot the lost holder. 

Observations as to the value of an unambiguous statement of a custom 
m a wajib-ul-arz. 


Appeal (No. 19 of 1922) from a judgment and decree of 
the Court of the Judicial Commissioner of Oudh (July 15, 
1919) reversing a decree of the Subordinate Judge of Gonda.’ 

The only question upon the appeal was whether the deceased 
appellant (the plaintiff) had established a custom applicable 
to a village in Oudh named Aunian Durga, whereby daughters 


* Present : Lord Buckmaster, Lord 
Edge, and Lord Salvesen. 


Dunedin, Lord Carson, Sir John 
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and their issue were excluded from inheritance as against 
himself, the sole surviving brother of the Iasi: holder. 

The facts appear from the judgment of the Judicial 


Committee. 

The Subordinate Judge held that the custom alleged was 
established by the oral evidence and by a wajib-ul-arz, the 
material part of which appears in the judgment. The Couit 
of the Judicial Commissioner reversed that decision and 
dismissed the suit; the learned judges considered that the 
wajib-ul-arz, though applicable to the village in suit, was 
ambiguous and the evidence unsatisfactory. 


j.c. 

1923 

Balgobind 

V. 

Badri 

PRASAD. 


1923. April 20. Dc Gniytlier K.C. and Dube for the 
appellants relied on the oral evidence and the wajib-ul-arz, 

and referred to Slico Mcingal v. Jugpril Singh. (1) 

Kenworthy Brown and Hyams for the respondents refeiicd 

to Parbati Kunwarv. CJvundarpal Kunwar (2) and Anant Singh 
v. Durga Singh (3), contending that the wajib-ul-arz was 
ambiguous and should not be acted upon in the absence of 
proof of instances, especially having regard to the tacts 
(1.) that the suit was for ejectment, (2.) that the custom 
varied Hindu law to which the parties were subject. 

Dube replied. 

May 10. The judgment of their Lordships was delivered by 

Sir John Edge. This is an appeal from a decree of the 
Court of the Judicial Commissioner of Oudh, which reversed 
a decree of the Subordinate Judge of Gonda. and dismissed 
the suit. The suit was for the possession of the village Auman 
Durga in the District of Gonda, and for mesne profits, and it 
depended on whether there was or was not a family custom 
in the village by which daughters and their issue were exclude 
from inheritance. The Subordinate Judge found that there 
was such a custom and decreed the suit. The Court of the 
Judicial Commissioner on appeal found that the custom was 
not: proved, and accordingly dismissed the suit. 

(1) (1905) 12 Oudli Cases, 63, 69. (2) (1909) L.K. 36 I.A. 125, 136. 

(3) (1910) L.R. 37 I.A. 191, 197. 



198 


INDIAN APPEALS. 


[L. R. 


J. C. 
1923 

Balgobind 

v. 

Badri 

Prasad. 


In order to understand how this question as to a custom 
excluding daughters and their issue from inheritance has 
arisen in this suit, it is necessary to refer briefly to the family 
to which the plaintiff, Balgobind Pande, had belonged. 
Balgobind Pande and his three elder brothers, Sital Prasad 
Pande, Radha Pande, and Raghubar Pande, had, with their 
father, Narain Dat Pande, constituted a joint Hindu family 
which was governed by the law of the Mitakshara subject to 
any lawful variation of that law by custom. A custom 
which excluded daughters and their issue from inheritance 
would be a lawful variation of that law. Such a custom is 
not uncommon in Oudh and in other parts of India. 


The elder brother of Narain Dat Pande was Harnarain 
Pande, who was a sanad holder, and was possessed of con¬ 
siderable immovable property in Oudh. Harnarain Pande 

# 

gave some of his villages to Narain Dat Pande absolutely. 
Narain Dat Pande also acquired other villages, one of which 
was the village Binduli. Their Lordships do not know when 
Narain Dat Pande died. At the settlement in Oudh after the 
mutiny, the villages which Narain Dat Pande had self- 
acquired and those which he had acquired by gift from iiis 
elder brother were by courtesy described as taluqa Binduli, 
and the property was in the settlement papers referred to 
as a taluqa. It is not necessary to consider whether that 
property was or was not correctly described as a taluqa. 
Sital Prasad Pande was at the time of the settlement the 
manager on behalf of the then joint family, and he was also 
the lambardar of some, if not' of all, the villages included 
in the taluqa. 


The settlement officer prepared a wajib-ul-arz for each of 
the villages. The fourth paragraph of the wajib-ul-arz of 
Binduli as translated by the official translator is as follows: 
“Para. 4.—Rights of transfer and inheritance. Each of 
the two co-sharers has the right to transfer his share; but 
so long as one of them is willing to (purchase, the other shall 
not sell to a stranger. The rule of inheritance and division 
(thereof) in this village is that on the death of a co-sharer his 
sons become owners of his share in equal shares and the 
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daughter does not get any share by inheritance. If a co¬ 
sharer has several wives, of whom one has one son and the 
other several, then on the death of the co-sharer his share 
will be divided equally among his sons. There is no custom 
of Stribhag (division according to number of wives). When 
one wife has sons and another has daughters only, then such 
other will not get a share. The issue of the (former) wife, 
will possess the share and maintain (in food and clothing; 

the daughters and bear the expenses of their marriage. U 

there is no male issue born of the wives, they will remain m 
possession in equal shares. The widows have no power to 
adopt; on (their) death the nearest relation of the husband 
succeeds to the share. An unmarried wife and her children 
.are given maintenance; they do not get (inherit) a share. 

The vernacular words of the sentence which the official 
translator has translated as “The rule of inheritance and 
division (thereof) in this village is that on the death of a 
co-sharer his sons become owners ot his share in equal shares, 
and the daughters does not get any share In inheiitanci, 
given, presumably correctly, by the learned Judicial 1 om 
missioners in their judgment, do not include between tin 
words “equal shares” and the words “the daughter” any 
word which could be translated as “and.” Their Lordships 
do not consider it necessary to refer this case back to the 
Court of the Judicial Commissioner for a report as to whether 
a word representing “and” is or is not' in the oiigina 
wajib-ul-arz between the words “equal shares and the woks 
“the daughter,” as in either event the sentence, in their 
Lordships * opinion, would have the same meaning; that is, 
that a daughter and her issue are excluded from a right oi 
inheritance. Para. 4 of the wajib-ul-arz of Binduli is not 
repeated in the wajib-ul-arz of Aunian Durga as the Milages 
of the settlement were treated as villages of the laluqa Bine u L 
having a common custom as to rights of inheritance, but 
reference as to the customs of Aunian Durga is made to 
para. 4 of the wajib-ul-arz of Binduli. Sital Prasad Pande 
signed the wajib-ul-arz of the village of Binduli, and verified 
before the settlement officer the wajib-ul-arz of Aunian 
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Durga, and no exception was taken by any one to the record 
ol' the custom. 


After the settlement the brothers separated and the village 
Aunian Durga fell to the share of the second brother. Radha 
Pande. Radha Pande married Musammat Janka, but whether 
the marriage took place before the settlement or afterwards 
their Lordships do not know. Radha Pande had by his wife 
a daughter, Musammat Thakur Dei, but no son. Musammat 
Thakur Dei married and had a son, Badri Prasad, who is 
defendant I. Radha Pande died in 1901, and on his death 
Musammat Janka came into the possession of Aunian Durga 
for the interest of a Hindu widow. On April 4, 1902, Musam¬ 
mat Janka granted a perpetual lease of 80 bighas of Aunian 
Durga to Tibhawan Tewari and Baleshar Tewari, the 
defendants 4 and 5, and on May 1, 1902. mortgaged with 
possession an undivided moiety of the village to the pre¬ 
decessors in title of defendant 3. On October 31. 191 (j 

Musammat Janka made a gift of a 6-anna share in Aunian 
Durga to Gajadhar Prasad, defendant 2. On November 3, 

1916, Musammat Janka and her daughter Musammat Thakur 
Dei gave all such rights and interest as they possessed in the 
remaining 10-annas share of Aunian Durga to Badri Prasad, 
defendant 1. On March 4, 1917, Musammat Janka died. 
On her death the plaintiff Balgobind Pande was the next 
reversioner to her husband, Radha Pande; Sital Prasad 
Pande and Raghubar Pande being then dead. On August 24, 

1917, Balgobind Pande gave an 8-annas share in Aunian 
Durga to ICesho Dat Ram Pande and Tikam Dat Ram Pande, 
who were grandsons of Sital Prasad Pande, being the sons of 
his son, Mahadeo Prasad, who was then dead. On Sep¬ 
tember 7, 1917, Balgobind Pande, Kesho Dat Ram Pande 
and Tikam Dat Ram Pande brought this suit. Balgobind 
Pande is now dead, and is represented in this appeal by his 

sons, Suraj Dat and Jagdish Dat, a minor, through his 
guardian. 

It is not proved or contended that any of the alienations 
aliead\ mentioned by Musammat Janka were made for 
necessity, and the only question which it is necessary for their 
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Lordships to consider is whether by custom daughters and 
their issue are excluded from inheritance in Aunian Durga. 
As has been already stated, the learned Subordinate Judge 
who tried the suit found that that custom was proved. The 
learned Judicial Commissioners who heard the appeal ap¬ 
parently did not doubt that the entry of the custom in the 
wajib-ul-arz of the village Binduli was evidence of the custom 
which governed the right to inherit in the village Aunian 
Durga, but they were of opinion that para. 4 ot the wajib- 
ul-arz of Binduli was ambiguous and that owing to that 
ambiguity the custom was not proved. It is quite true that 
a custom is not established by an ambiguous statement of 

it in a wajib-ul-arz. 

In their Lordships’ opinion there is no ambiguity in the 
statement as to the custom. The only construction to which 
it is open is in their Lordships’ opinion that on the death ot 
an owner of the village no daughter of his is under any cir¬ 
cumstances entitled to a share in the property by rig lit ot 
inheritance, whether he had left sons or not. How such a 
custom would operate in cases in which an owner died lea\ ing 
no relation but a daughter who could inherit it is not necessar> 
now to consider. If a daughter had no right to inherit her 
issue could not inherit. The provision that on the death ot a 
co-sharer his sons became owners of his share in equal shaies 
was probably inserted to exclude any claim under a custom 
of primogeniture which is not an uncommon custom in Oudh. 

Settlement officers in recording customs in wajib-ul-arzes 
have to perform duties which the Government orders them to 

perform. 

One of these duties was to record customs as the settlement 
officer found them, and not as he might think they ought to 
be. When it is not shown by reliable evidence that the 
settlement officer neglected to perform his duty or was misled 
in recording a custom, and it does not appear that the state¬ 
ment of the custom is ambiguous, the record in a wajib-ul-arz 
of a custom is most valuable evidence of the custom, much 
more reliable evidence than subsequent oral evidence given 
after a dispute as to the custom has arisen. 

Vol. L. P ‘ 
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There was no evidence to prove or even to suggest that 
the settlement officer in stating the custom as he did in the 
wajib-ul-arz had in any way neglected his duty in ascertaining 
what the custom was, or was misled as to the custom; nor 
was there any evidence given in this suit in denial of or at 
variance with the custom. 

Their Lordships find that the custom excluding daughters 
and their issue from inheritance was proved, and they will 
accordingly humbly advise His Majesty that this appeal should 
be allowed with costs, that the decree of the Court of the 
Judicial Commissioner should be set aside with costs, and 
that the decree of the Subordinate Judge should be restored 
and affirmed. 


Solicitor for appellants' representatives: E. Dalgado. 
Solicitor for respondents: Barrow , lingers ((• NeviU. 


J. c. * 

1923 
Ma^ 23. 

|CONSOLIDATED APPEAL.] 

ON APPEAL FROM THE COURT OF THE JUDICIAL 

COMMISSIONER OF OUDH. 

Oiulh under-proprietary Right — Limitation—Cancellation of Notices of 
Ejectment-Adverse Possession - - 0 udh Rent Act (XXII. of 1886), ss. 53, 
54, 108— Continuance of Possession—Indian Limitation Act (IX. of 
1908), s. 28. 

In 1893 the respondent obtained a decision of the Revenue Court 
under the Oudli Rent Act, 1886, s. 108. cancelling a notice of ejectment 
served on him by the appellant, the taluqdar, under ss. 53, 54, the 
Court holding that there was reasonable ground for supposing that 
the respondent was an under-proprietor and not a tenant subject to 
ejectment under the Act. Subsequently the respondent remained in 
possession, making to the appellant the same payment as before. In 


* Present : Lord Buck master, Lord Duxedix, Lord Carsox. Sir John 
Edge, and Lord Salvesex. 
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1913 the respondent sued for a declaration that he was an under-pro¬ 
prietor. It was established that he was not an under-proprietor, unless 
he had become so by prescription or limitation:— 

Held, that the respondent's unfounded assertion of under-proprietary Mohammad 
rights in 1893 did not by lapse of time convert him into an under- 
proprietor; his possession was not adverse, and s. 28 of the Indian 
Limitation Act, 1908, did not apply, as the appellant could not sue for 

possession. 

Consolidated Appeal (No. 110 of 1921) by special ka\» 
from a judgment and decrees of the Court of the Judicial 
'Commissioner (July 20, 1915) affirming decrees of the District 
Judge of Gonda, which affirmed decrees of the IMunsit or 

•Ultra ul a. 

The appeal arose out of suits instituted by the respondents 
•against the appellant in 1913, each plaint praying for a 
declaration that the plaintiff was an under-proprietor of land 
in Oudh of which he was in possession. The plaint in each 
case alleged that after the cancellation ol a notice ol eject¬ 
ment in 1893 the plaintiff had continued in possession lor 
more than twelve years on the basis ol undcr-propiiet.n\ 
rights, and the defendant (the taluqdar) had not sued h>i a 
declaration that the plaintiff’s right was merely that ot a 
simple tenant. The facts appear from the judgment ol the 

* Judicial Committee. 

The trial judge, the Munsif, held that the respondents 
originally were not under-proprietors, but that they had 
become so by prescription or limitation. He made declaia- 
tions as prayed; the decrees were subsequently affirmed 
.on appeal by the District Court, and by the Court of the 

Judicial Commissioner. 

1923 . April 23, De Gruyther K.C. and Parikh for the 

appellant. The respondents were not in tact under-pro¬ 
prietors. The wajib-ul-arz of the village states expressly 
that there were no under-proprietors in the village; that 
was a point with which the wajib-ul-arz had to deal: see 
,Circular 20 of 1863, paras. 4, 12; Circular 24 of 1863. The 
•decision of 1893 was merely that a prima facie case had been 

made out. The subsequent possession was not adverse; the 

P 2 
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same payment continued to be made to the taluqdar, and 
there was no further assertion of the alleged right. In any 
case the plaintiff did not obtain a title under s. 28 of the 
Limitation Act, because the appellant could not sue for 
possession. The Munsif relied on Har Dagal v. TJdit Narain 
Singh (1); that case was wrongly decided. If any article 
of the Limitation Act applies it is art. 120, and that bars the 
plaintiffs’ suits. The decision of the Board in Pirthipal 
Singh v. Ganesh Din Singh (2) is not applicable to the facts 
of this case. 


The respondents did not appear. 


May 15. The judgment of their Lordships was delivered bv 

Lord Salvesen. The appellant in these two appeals 
which have been consolidated was the defendant in a separate 
suit brought by each plaintiff (respondent) for a declaration 
to the effect that he was an under-proprietor of certain land 
situated in the village of Badhia Farid. This village forms 
part of the estate called the Bilaspur Estate in the Gonda 
District of Oudh. The Munsif’s Court granted to each 
plaintiff a declaratory decree in terms prayed by the plaintiffs,* 
these decrees were affirmed in appeal and the defendant, 
obtained special leave to appeal to His Majesty in Council. 
There is no distinction between the two cases so far as the 
points in controversy are concerned and they may, therefore, 
be treated as one. 

There has, unfortunately, been a considerable amount of 
litigation between the defendant and the plaintiffs who have 
the use or occupation of the land described. As far back 
as the year 1891 the defendant issued notices of ejectment 
under ss. 54 and 55 of the Oudh Rent Act, 1886 (Act XXII. 
of 1886), against the two plaintiffs or their predecessors in 
the title. They thereupon instituted proceedings under 
s. 108, sub-s. 8, of that Act to contest the said notices on 
the ground that they were not tenants liable to ejection by 
notice under the Act but were under-proprietors thereunder. 
In these proceedings final judgment was pronounced on 


(1) (1904) 8 Oudh Cases, 30. 


(2) See note, p. 210. 



VOL. L.] 


INDIAN APPEALS. 


2J5 


March 17, 1893, by the Board of Revenue in N.W.P. and 
Oudh. The operative part of the judgment was that the 
notice of ejectment issued by the defendant be cancelled 
and the objections of the plaintiffs be allowed. The ground 
of the decision, to put it shortly, was that when in answer 
to a notice of ejectment an occupier pleads that he has an 
under-proprietary right in his holding, it is sufficient for him 
to satisfy the Board of Revenue that there is reasonable 
ground for presuming that he is not an ordinary statutory 
tenant under the Rent Act in order to obtain cancellation ol 

the notice. 


J. c. 
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It is plain from the considered judgment ol the Board oi 
Revenue that they were of opinion that a prima facie case 
had been made out by the plaintiffs. The judgment was 
based on previous proceedings which had taken place between 
the defendant and certain persons in occupation of the land 
in question in whose right the present plaintiffs now are. 
In 1871 these persons had claimed in the Settlement Courts 
sub-settlement of the village. Their claim was rejected, but 
in rejecting it the Settlement Court of first instance gave them 
a proprietary decree in respect of “sir.” This decree was 
appealed to the Commissioner’s Court, by which the decree 
was wholly set aside; not, however, on the merits of the title 
to settlement or to: “sir” but on a technical ground. The 


case was sent back for trial, but prosecution of it was dropped 
by the parties and no decision in favour ot either was passed, 
but the fact that the Settlement Court of first 1 instance had 
pronounced a decree in favour of the plaintiffs was held 
sufficient justification for cancelling the notice ot ejectmenl, 
leaving the parties to constitute their claims, if they so 
desired, in the proper Civil Court. 

No inquiry seems to have been made in that suit as to the 
state of the title so far as depending upon written evidence, 
nor as to the point which was brought before their Lordships 
in argument in the present case, that under-proprietors who 
failed to get a decree in their favour in the Settlement Court 
prior to a given date must be presumed to have abandoned 
or lost any rights which they might previously have possessed. 
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This is scarcely to be wondered at. in view of the fact that 
■\\hile the Revenue Court was the only one whicli was com¬ 
petent to deal with a notice of ejectment it had no jurisdiction 
to determine proprietary rights. 

After the decree of cancellation of the notice of ejectment 
both parties remained quiescent until 1905, when the 
defendant) instituted a suit against the plaintiffs in the Court 
of the Munsif of Utraula alleging that they were merelv 
tenants and claimed possession of the lands in their occupa¬ 
tion. The plaintiffs resisted the suit, but on September 20. 
1905, tlie Munsif granted a decree in favour of the present 
appellant. An appeal was taken to the Court of the Judicial 
Commissioner of Oudh, which on August 8, 1906, held that 
the suit, being for recovery of possession, would not lie in a 
Civil Court and dismissed the same. This proceeding need 
not be further referred to beyond showing that the defendant 


then maintained the same position as he took up when he 
served notices of ejectment upon the plaintiffs. 


In 1910 tiie tenants fell into arrears of the money payment 
(to use a neutral term) which they had hitherto been making 
in respect of the lands in question, and the defendant sued 
them in the Rent Court for arrears of rent, claiming interest 
thereon under s. 141 of the Oudh Rent Act. It may be noted 
that one of the differences between an under-proprietor and 
an occupancy tenant having a more or less fixed tenure is 
that the former is not liable to pay interest on arrears of rent. 
The plaintiffs in the present case took this point and contested 
their liability to pay interest. On May 31, 1910, however, 
the Rent Court held that the plaintiffs were not under¬ 
proprietors, and treating them as tenants allowed the claim 
for interest and decreed the suit. 


The decision in this case led to the institution of the present 
suits, which were brought in the beginning of 1913 in the 
Court of the Munsif of I traula. In his plaint each plaintiff 
narrated the previous proceedings, and prayed that a 
declaratory decree be passed in his favour to the effect that 
he was under-proprietor of the lands which he occupied in 
the village of Badhia Farid. He maintained his suit upon 
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two grounds—first, that lie and his ancestors had been 
throughout under-proprietors and as such had been in pos¬ 
session of the lands for many years; and second, even it he 
failed to establish this, that lie had continued in possession 
for more than twelve years after the date of the decree cancel¬ 
ling the notice of ejectment and had thus by prescription 
acquired under-proprietary rights. 

The only issue in the suit was: is the plaintiff under- 
proprietor of the plots in suit? The Munsif decided that 
the plaintiff had no under-proprietary rights but that he had 
become under-proprietor by prescriptive possession; he 
therefore decreed the suit with costs. The defendant appealed 
to the Court of the District Judge ot (Jonda, who agreed 
with the Court below and dismissed the appeal. The 
defendant next appealed to the Court of the Judicial Commis¬ 
sioner of Oudh, who affirmed the judgment on the same 
grounds and dismissed the appeal. 
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As all these Courts were of opinion that each plaintiff had 
failed to establish the under-proprietary rights which he 
claimed, and as no appeal has been taken on behalf of either, 
and he has not appeared before the Board in the present 
appeal, it is not necessary to consider the grounds upon 
which the learned judges reached a result on which they 
were all agreed. That this result was amply warranted 
appears, however, from the only document of title that has 
been produced in the case. That document is the wajib- 
ul-arz of the village of Badhia Farid, the date of which is 
stated to be approximately 1873. An extract from this 
document contains the following: “Paragraph 12 relating 
to under-proprietary rights ’’ and states categorically “In 
this village there is no under-proprietor.” In view ot this 
document and in the absence of anything evidencing pro¬ 
prietary rights in favour of the plaintiff the Board think 
that there cannot be any doubt as to the correctness of the 
decision arrived at under this heading by the Courts below. 
This becomes all the clearer when the history and terms of 
the Oudh Settlement Acts are examined. If this document 
had been produced in 1893 when the defendant sought and 
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1923 ^ a t the Revenue Board would not have reached the 

—r— conclusion which they did that there was prima facie evidence 

;Mohammad , . , , ... 

mumtaz 011 which they were entitled to maintain the state of possession 

Alj Khan lin til the rights of the parties had been declared in a competent 

Mohan Court. 

Singh. 

- There remains, however, the other question on which the 

Courts below have decided against the defendant. The 
essential ground of judgment is contained in a single sentence 
of the judgment of the Judicial Commissioner where he says: 
‘‘There has been continuous possession of the land in the 
assertion of an under-proprietary right which is adverse to 
the landlord’s proprietary title and I agree, therefore, with 
the lower Court that these plaintiffs have a good title by 
prescription. ” 

The assertion relied on is, of course, that contained in the 
proceedings for the cancellation of the notice of ejectment 
in 1893, and as there has been no judicial challenge of this 
assertion by the landlord within twelve years and the date 
when it was made, it is immaterial to consider from 
what date prescription would run, and whether the period 
of limitation applicable be twelve or six years. 

The Board are unable to hold that the simple assertion of 
a proprietary right in a judicial proceeding connected with the 
land in dispute which ex hypothesi was unfounded at the 
date when it was made, can, by the mere lapse of six or twelve 
years, convert what was an occupancy or tenant title into 
that of an under-proprietor. It is true that the defendant 
might, if he had chosen, have at once instituted proceedings 
for a declaratory decree that the plaintiff was not an under¬ 
proprietor, but such a course was equally open to the plaintiff. 
Each party had had his supposed rights judicially challenged 
by the other, the plaintiff by the notice of ejectment, of 
which he had obtained cancellation, the defendant by the 
assertion in the proceedings for cancellation of the notice 
for ejectment that he was not liable to be ejected because of 
his rights as under-proprietor. The Board, however, do nut 
consider that it was the duty of either party to institute such 
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a suit if they were content that possession should remain 
on the same footing as before the notice of ejectment was 
served. They are unable to affirm as a general proposition 
of law that a person who is, in fact, in possession ol land under 
a tenancy or occupancy title can, by a mere assertion in a 
judicial proceeding and the lapse ot six or twelve years without 
that assertion having been successfully challenged, obtain a 
title as an under-proprietor to the lands. Such a judgment 
might have very far-reaching results and would almost 
certainly lead to a Hood of litigation. It is notorious that) in 
actions for rent or enhancement of rent or lor ejectment the 
persons in possession are prone to maintain rights which 
they do not possess, and if for any reason, as in the present 
case, no judicial determination is arrived at, but the parties 
continue on the original footing, the mere lapse of so short 
a period as six or twelve years (which might be amply 
explained upon other grounds) would deprive the landlord 
of his proprietary rights unless in the meantime lie had 
brought a declaratory suit to settle once and lor all the teims 
on which possession was held. The ease might have been 
different if, in addition .to the judicial assertion by tne 
plaintiff there had been any change in the money payment 
which he thereafter made to his landlord. There is, however, 
no suggestion that the same money payment which had been 
made before the notice of ejectment was not continued 
thereafter. The possession by the plaintiff therefore remained 
on precisely the same footing as at the time when he was held 
by the Court to have merely an occupancy title, the precise 
nature of which it is not necessary to consider in this case. 

Reference was made to the Limitation Act IX. of 1J0S 
and especially to s. 28, which is as follows: 

“At the determination of the period hereby limited to an> 
person for instituting a suit for possession of any property 
his right to such property shall be extinguished.” This 
section appears to have no application to this present case, 
for the appellant through his counsel did not maintain that 
he could institute a suit for possession of the village in 
question, or treat the plaintiffs as if they had merely been 

27 
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J. c. squatters, and the Board were not referred to and are not 

1923 aware of any other section which would have the effect of 

Mohammad c ‘ x tinguishing a right of property which is vested in one person 

and transferring it by the mere lapse of time ,to the person 
actually in possession. 

Special leave to appeal was granted only upon the footing 
(inter alia) that the directions as to the payment of costs in 
the Courts below should not be varied in any event and 
that the appellant should pay the respondents’ costs. Their 
Lordships will humbly advise His Majesty that the decrees 
be reversed, except in so far as they deal with ,the payment 
ot costs, and that the suits be dismissed. As the respondents 
have not appeared there will be no order as lo the costs of 
the appeals. 


Solicitor for appellant: E. DaJyado. 


NOTE. 

PIRTHIPAL SINGH v. GANESH DIN SINGH and Others. 

1\ C. Appeal (No. 123 of 1921) from Oudh; respondents not appearing. 

the judgment of the Judicial Committee (Lord Buckmaster, Sir John 

Edge,Sir Lawrence Jenkins, and Lord Salvesen)was delivered on October 31, 
1922, by 


Lord Buckmaster. The appellant in this case is the taluqdar of the 
Surajpur Estate, and in this capacity he sued to obtain a declaration against 
the respondents that they had no proprietary or under-proprietary rights 
in a village known as Mausa Kusehti, which forms part of the estate. The 
Subordinate Judge, before whom the matter fust came for hearing, decided 
in his favour; the Judicial Commissioners have reversed that decree and 
from the Judicial Commissioners this appeal is brought. 


The difficulty arises in this way: In the settlement that was made in 

1867 there is no doubt that the taluqdar of this estate was clothed with 

lights which excluded the predecessors of the defendants from claiming 

to have any greater interest in the village than that of thekadars; in other 

words, it excluded them from proprietary or under proprietary rights. A 
dispute having arisen early with regard to their claims, a decree was passed 

on April 7, 1868, which declared that the rights possessed were thekadari 
and not pukhtadari rights. 


It must be remembered that it was not that decree that created or affected 
the rights; it was a decree which declared what they were, but it was 
undoubtedly binding between the parties and but for subsequent events 
would have been the clearest possible proof of the appellant’s title. The 
subsequent events are very interesting. From that time until shortly before 
the institution of these proceedings everything that has taken place has been 
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upon the footing that the defendants really possessed the rights which the 
appellant now says that they cannot enjoy. The wajib-ul-arz, the khewal 
and every public document relating to this estate to which the attention of 
their Lordships lias been directed proceed upon that footing. Further, 
it is found that in 1887 proceedings of rather a remarkable character were 
taken, in which this right once more came in dispute. What the exact 
character of those proceedings was it is not easy to determine, hut it appears 
that a decree holder was seeking to issue execution against the Kani ( hhbraj 
Kuar, who is described as the wife of the taluqdar of Surajpur, the defendant 
judgment debtor. At any rate, this makes plain that the taluqdar of Suraj- 
pur the person who then held the exact estate that is now held by the 
appellant, was himself, the subject of proceedings from which the execution 
proceeded. The Kani, who may have succeeded to the estate in some 
capacity or other, appeared before the Court for the purpose ot determining 
what her interests were, and in those proceedings the occupants claimed once 
more that they had under proprietary rights and that- claim was allowed. 

It has been urged in both the Courts that there is nothing to show that 
the Kajali or Kani was in fact the predecessor of the present appellant, and 
that is true. This case is singularly destitute ot any verbal evidence at 
all, but at least it is impossible to overlook the fact that the decree which 
is in evidence is one in which the character of the person attacked has the 
exact character of the person who is the present appellant. '1 heir Lordships 
merely mention this because they think it may be that in both the ( ouits 
insufficient weight has been attached to those proceedings; but it is not 
upon those proceedings that they base the opinion that they have formed, 
and the advice that they will tender to His Majesty. Their view is this: 
That in spite of the decree, from 1809 down to the institution of these pro 
ceedings, there has never been any occasion on which the rights now claimed 
by the defendants have not been upheld. One of the most critical of these 
occasions was when the original settlement came to an end. It appears 
from the judgment of the Subordinate Judge that that must have happened 
somewhere about 1897, or possibly in 1898, but when that settlement ended 
once more the question us to the determination of what were to lie the rights 
of the parties arose; the proceedings were public, and another settlement 
was effected upon the footing that the defendants’ predecessors were under- 
proprietors. Further, following upon the settlement, proceedings were 
taken on behalf of the Court of Wards, on behalf of the then taluqdar,against 
these under-proprietors on June 2, 1899, for the purpose ot obtaining rent, 
and they are definitely sued there as pukhtadars. In other words, it is 
plain that whatever may have been the original effect o', the decree,from that 
time down till now this estate has been regulated upon the footing that the 
defendants possessed the rights that they claimed to c-njo\. 

Their Lordships think it unnecessary to examine more closely in detail 
the circumstances of the evidence furnished by the documents. They have 
been set out with great care and accuracy by the judgments ol all the learned 
judges before whom the case has been heard, and there is nothing which 
they desire to add. They think that a title so long recognized cannot now 
be overthrown, and for this reason they think that this appeal should be 
dismissed, and they will humbly advise His Majesty accordingly. 

Solicitors for appellant: Barrow, Boyers Nevill. 
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TATA IRON AND 
LIMITED 


STEEL 


COMPANY', 


| Appellants ; 


AND 

CHIEF REVENUE-AUTHORITY', BOMBAY 


Respondent. 


ON APPEAL PROM THE HIGH COURT AT BOMBAY. 


Income lax—Co nipt U nee of Appeal la Pricy Council—Cast stated—Indian 
Income Tax Act (177.0/1918), s. 51--“ Final judgment, decree or order” 
—Letters Patent, High Court, cl. .‘>9— Privy Council Practice—Special 
Leave to appeal. 


An appeal to the Privy Council does not lie under eh. 39 of the Letters 
Patent of the Bombay High Court from a decision of the High Court 
upon a ease stated and referred to the Court by the Chief Revenue- 
authority under s. 51 of the Indian Income Tax Act, 1918, sinco the 
decision is merely advisory and therefore is not a ••final judgment, 
decree or order’’ within the clause. 


In order to determine whether the judgment of a Court upon a case 
stated is final or merely advisory, it is necessary to examine closely the 
language of the enactment under which the case is stated. Where 
under the enactment the case is stated for the “opinion” of the Court 
prima facie the judgment is advisory merely; where for decision” 
or “determination,” prima facie it is not merely advisory; the fact 
that the functionary stating the case is, or is not, bound bv the decision is 

W 

not conclusive in considering its nature. On the last point mentioned In re 
Knight and the Taberacle Permanent Building Society [1892] 2 Q.B. 
<113, (519 commented on. 


Their Lordships, while not holding that the Koval prerogative to 
grant special leave to appeal was limited by the provisions of the 
Letters Patent on the principle laid down in Attorney-General v. De 
Key sec's Loyal Uotel [1920] A. C. 308, observed that they would be 
slow to advise the granting of special leave when the subject of appeals 
had been dealt with in the Letters Patent. 


Appeal (No. 87 of 1922) from a judgment of the High 
Court (February 28, 1921) upon a reference by the Chief 
Revenue-authority under s. 51 of the Indian Income Tax 
Acjt (VII. of 1918). 

The appellant Company, which was formed under the 
Indian law and had its registered office in Bombay, by a 
resolution passed in November, 1918, decided to increase 
its capital by the issue of 700,000 preference shares of 


* Present: Lord Dunedin, Loud Atkinson, and Lord Wbenbury. 
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Rs. 100 each. Under an agreement made with underwriters 
of the shares the Company paid to them Rs. 28,00,000 as 
discount. The accounts of the Company for the official 1ATA1KUN 
year 1918-19 showed this sum as an item of expense on and^Steel 
account of underwriting commission. The Collector o. 

Income Tax, Bombay, in arriving at the income for the official 
year 1919-20, which was to he computed upon the basis of 
the income of the preceding year, disallowed any deduction 
on account of .this item in assessing the Company. The 
Company appealed to the Commissioner of Income Tax. 

Bombay, under s. 21 of the Income Tax Act, against the 
assessment, on the ground that the deduction of Rs. 28,00,000 
should have been allowed, but the Commissioner rejected the 
appeal. The Company then petitioned the Chief Revenue- 
authority to reverse the decision of the Commissioner under 
s. 23 of that Act, or in the alternative to refer the case to the 
High Court under s. 51 (1) of the Act on the question whether 
the deduction should be allowed. The Chief Revenue- 
authority refused to interfere with the Commissionei s oidu. 
and declined to refer the case to the High Court under s. ->1 
on the ground that, as the law seemed clear and the question 
involved was more or less one of fact, il was unnecessary 
to do so. The Company then applied to the High Court 
for an order to be made* under s. 45 of the Specific R<cliet Act, 

1877. requiring the Chief Revenue-authority .to refer the 
question to the High Court. The application was opposed 
on behalf of the Chief Revenue-authority, but .the High Court 
on January 12, 1921. made an order requiring the Chief 
Revenue-authority to refer the case, and a reference wa> 
submitted accordingly. The point at issue was stated »* 
the reference as being whether the item of Rs. 28,00,000 
could or could not he allowed under s. 9, sub-s. 2 Ox.), o 
the Indian Income Tax Act, 1918, as an item of expenditure. 

The reference was heard by .the Chief Justice (Sir Norman 
Macleod) and Shah J., who on February 21, 1921, delivered 
judgment affirming the decision of the Chief Revenue- 
authority. The learned judges were of opinion that tne sum 

(1) For terms of the Indian Income Tax Act, 1918, s. 51, see p. 234. 
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of Rs. 28,00,000 was not a deduction authorized by the Act. 
The reference is reported at I. L. R. 45 B. 1306. 

The appellant Company applied to the Court for leave 
and Steel to appeal, which was granted. The learned judges were 

v% ' of opinion that a decision of the High Court on a reference 

Chief 
Revenue- 

authority, Indian Income Tax Act, 1918, was a “final judgment” within 
Bombay. j] ie moan j n o- of cl. 39 of the Letters Patent; the Court con¬ 
sidered that the word “judgment*' was there used in a wider 
sense than that in which it is used in the Civil Procedure 
Code. 


made bv the Chief Revenue-authority under s. 51 of the 


1923. Feb. 8, 9. Dunne K.C. and Reginald Hills for 
tho respondent. There is a preliminary objection to the 
appeal as not being competent. The Government of India 
Act, 1915, s. 106, sub-s. 2 (continuing tlie policy which dates 
from 1780), excludes the jurisdiction of the High Court in 
revenue matters. Although under s. 131, sub-s. 3, and Sell. V. 
that exclusion can be modified by the Indian Legislature, 
s. 51 of the Indian Income Tax Act, 1918, has not that effect. 
Consequently, the High Court had no power under s. 45 of 
the Specific Relief Act, 1877, to order the present respondent 
to state a case. That view is supported by s. 52 of the Indian 
Income Tax Act, 1918. In any case there was no power 
where, as in this case, the Revenue-authority was of opinion 
that a reference was unnecessary. The order for a reference 
being incompetent, all subsequent proceedings, including 
this appeal, were incompetent. If, however, the reference 
was rightly ordered no appeal lies from the decision of the 
Court. No right of appeal exists apart from legislative 
enactment; here, as in Rangoon Botatoung Co. v. The Collector. 
Rangoon (1) (followed in Special Officer v. Desbabhai Bezangi 
Motiwaka (2)), the Act under which the decision was given 
provides for no appeal, and an appeal is not otherwise provided 
for. The decision was not a “final judgment or order” within 
cl. 39 of the Letters Patent. Having regard to the subject 
matter of s. 51 the jurisdiction under it is consultative only: 


(I) (1912) L.R. 39 I.A. 197. 


(2) (1913) 17 Cal, W. N. 421. 
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Ex parte Kent County Council (1); Holland Steamship Co. v. J. < . 

Bristol Steam Navigation Co. (2) ; In re Knight and Tabernacle 1923 

Permanent Building Society (3) ; Cogstad t(- Co. v. Ncwsum, Sons Tata 7r ON 
((• Co. (4) As appears from the Rangoon Case (;>) it is not and^Sieel 

material that the Court is empowered to deliver a ‘ judgment. Vm 

Further, .the decision was not given in the exercise of the 
“original jurisdiction'’ of the High Court within the meaning authority. 
of cl. 39 of the Letters Patent. Upon a case stated under * _ 
the English Income Tax Acts the order of the Court itself 
discharges the assessment, and an appeal to the Couit oi 
Appeal and to the House of Lords is expressly provided for 
by the Income Tax Act, 1918 (8 & 9 Geo. 5, c. 40), s. 149, 

sub-s. 3. 

[Lord Dunedin, in the course or the argument referred 
to Steele v. McIntosh Brothers (6) and Thompson v. Glasgow 
Corporation. (7)] 

Hon. Sir William Finlay K.C. and Rremner for the appel¬ 
lants. The appeal is competent under cl. 39 of the Letters 
Patent. Sect. 51 of the Indian Income Tax Act, 1918, gave 
jurisdiction to the High Court and precludes any difficulty 
under s. 106 of the Government of India Act, 1915. The 
procedure under s. 51 is similar to that under the English 
Income Tax Acts. It is improbable that .the Legislature 
intended to differentiate the position of the taxpayer in 
India from that of taxpayers in other parts of the King s 
dominions, who have a right of appeal to the highest tribunal. 

In cl. 39 of the Letters Patent the words “original juris¬ 
diction’* are used merely in distinction from “appellate 
jurisdiction”; the powers under s. 51 are part of the original 
jurisdiction. A consideration of the terms of s. 51 shows 
that .the jurisdiction of the High Court under it is not merely 
consultative or advisory. The Court is to deliver a judgment 
under seal, and the Revenue-authority has to act conformably 
1 o it. That consideration was treated by Lord Bowen in 


(1) [1891] 1 Q.B. 725. 

(2) (1907) 95 L.T. 769. 

(3) [1892] 2 Q.B. 613. 


(4) [1921] 2 A.C. 529. 

(5) (1912) L.R. 39 I.A. 197. 

(6) (1879) 7 Rettie (S.C.), 192. 


(7) 1912 S. C. 300. 
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Knight's Case (1) as almost conclusive. Walsall Overseers v. 
London and North Western By. (2) shows how reluctant the 
Court is to exclude a right of appeal on the ground that a 
decision is consultative. The basis of the decision in Rangoon 
Botatoung Co. v. The Collector , Rangoon (3),was that the matter 
was throughout merely an award, not a judgment; that is 
borne out by Ramachandra Ran v. Ramachandra Rao (4), and 
by Secretary of State for India v. Chclikani Rama Rao . (5) 

If the Board is of opinion that there is no appeal as of right 
the appellant applies for, and should be granted, special leave 
under the prerogative power. 


Dunne K.C. in reply. The jurisdiction exercised by the 
High Count- under s. 51 of the Indian Income Tax Act, 1918, 
is not part of the “original jurisdiction” within the meanino- 
of cl. 39 of the Letters Patent. The Letters Patent expressly 
provide that matter's are to be appealable to His Majesty 
in Council; the general prerogative power is limited 
thereby upon the principle considered in Attorney-General v. 
l)e Keizer's Royal Hotel. (6) 


March 12. 
bv 


The judgment ot their Lordships was delivered 


Lord Atkinson. This is an appeal from a judgment of 
the High Court of Bombay on a question referred to it under 
s. 51 of the Indian Income Tax Act, 1918. The facts out of 
which the appeal has arisen are shortly as follows: For the 
official year 1919-1920 the appellant Company was assessed 
by the Collector of Income Tax, on a sum of Rs. 61, 84, 848, 
alleged to be income earned in the previous year, 1918-1919. 
The Company claimed to deduct from this assessment a 
sum of 28 lacs of rupees, paid by it to certain underwriters 
on an issue of 700,000 preference shares of the Company of 
Rs. 100 each, as expenditure incurred by the Company for 
the purpose of making profits in its business. By s. 9, sub-s. 1, 
of this Act it was provided that the tax (i.e., the income tax) 

(1) [1892] 2 K.B. 613, 619. (4) (1922) L.R. 49 I.A. 129. 

(2) (1878) 4 App. Cas. 30, 36. (5) (1916) L.R. 43 I.A. 192, 198. 

(3) L.R. 39 I.A. 197, (6) [1920] A.C. 508, 
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shall be payable by an assessee under the bead of ‘income 
derived from business, ” in respect of the profits of any business 
carried on by the taxpayer, and by sub-s. 2 (ix.) it is further 
provided “that an allowance is to be made in respect of an\ 
expenditure (not being in the nature of capital expenditure) 
incurred solely for the purpose of earning such profits. 

The appellant Company claimed to deduct from the income 
on which they had been assessed this sum of 28 lacs of rupees, 
paid to the underwriters to help to float the issue of these 
preference shares. The Collector of Income Tax and the 
Chief Revenue-authority were of opinion that the payment 
of the 28 lacs was in reality capital expenditure, inasmuch 
as it was expended to procure, capital, and was not an allowable 
deduction from the profits of the business under the provision, 

of the Income Tax Act. 

A reference by case stated was accordingly made by these 
officials to the High Court under s. 51 of the Income Tax Act 
of 1918 of the question whether the expenditure of these 
28 lacs could he allowed under s. 9, sub-s. 2 (ix.), of the statute, 
as not being in the nature of capital expenditure, not as a '’ in -- 
been incurred “solely for the purpose of earning such profits 
within the meaning of this sub-section. The High Court 
delivered judgment on February 28, 1921, holding that the 
words “any expenditure (not being capital expendituie) " 101 
had been incurred solely for the purpose of earning profits 
meant profits generally and not merely profits earned in the 
year of assessment, hut that the expenditure in this iase or 
ihe 28 lacs was in the nature of capital expenditure, and 
therefore not an allowable deduction. From this judgment 
the appellant Company have by leave of the nigh our o 
Bombay appealed to His Majesty in Council. On the appeal 
being called on for hearing, a preliminary objection was 
raised by the respondent to the effect that the appeal was 
not competent, inasmuch as no such appeal, it was contended, 
lay from the decision of the High Court on a reference by 
case stated under s. 51 of the Statute, that such a decision is 
only advisory, as it is styled, and was something in the nature 
of an opinion for the guidance of the Revenue-authorities 

VOL. Jj . 

28 


J. C. 

1923 

Tata Iron 
and Stef.i. 
Co. 

v. 

Chief 

revenue- 

authority. 

BOMBAY. 



218 

j. c. 

1923 

Tata Ikon 
and Steel 
C o. 

V. 

CHIEF 

REVENUE 

AUTHORITY, 

Bombay. 


INDIAN APPEALS. [L. E. 

as to how they should deal with the question referred to 
the High Court. 

The point thus raised, which is one of some difficulty, was 
very well argued by the counsel on both sides. It is admitted 
that no statute. Imperial or Indian, is to he found giving 
expressly, or by implication, a right of appeal, either with 
or without the leave of the High Court of Bombay, to His 
Majesty in Council from a decision or order made, or judgment 
given by the High Court under the provisions of s. 51 of the 
Indian Income Tax Act, 1918, neither can any such statute 
he found giving a general right of appeal to His Majesty in 
Council from the orders or judgments of any class of Courts 
as s. 3 of the English Appellate Jurisdiction Act, 1876, gives 
a general right of appeal to the House of Lords from the 
judgments or orders of the Courts therein mentioned. Tt 
has been contended, however, that a general right of appeal 
of a character somewhat similar to that- given by the Appellate 
Jurisdiction Act has been given in Bombay by cl. 39 of the 
Letters Patent of the High Court of Bombay, dated 
December 28. 1865. This cl. 39 provides that any person 
may appeal to Her Majesty in Council. First, in any matter 
(not being of criminal jurisdiction) from any final judgment, 
decree or order of the High Court of Judicature at Bombay, 
made in appeal, and, second, from any final judgment, decree 
or order made in the exercise of its original jurisdiction by 
the High Court from which an appeal does not lie to the 
High Court under cl. 15. 

In their Lordships’ view the words “original jurisdiction” 
are only used in contradistinction to the words “made on 
appeal” mentioned earlier in the clause; but it is quite 
obvious that the matters to be dealt with under the original 
jurisdiction • are serious and important, because by the 
succeeding clause—namely, cl. 40—specified provision is made 
for obtaining the permission of the Court to appeal to Her 
Majesty in Council in respect of preliminary or interlocutory 
judgments, decrees, orders or sentences (not being matters of 
criminal jurisdiction) of the High Court. The granting of 
this permission is entirely discretionary with the Court or 



VOL. L.] 


INDIAN APPEALS. 


219 


judge empowered to give it. There is not an appeal as of 
right in these interlocutory matters, and but for the provision 
of el. 40 an appeal in such matters would be incompetent: 

Goldring v. La Banque d’llochelaga. (1) 

It is not pretended that the permission in this clause 

referred to was ever asked for or obtained in the present case. ] 
nor was it argued that the decision was an interlocutory / 

judgment, order or decree within el. 40. 

In order therefore that the appeal in this case should be 
held to be competent, the decision and order of the High 
Court under s. 51 of the Income Tax Act must come within 
el. 39 of the Letters Patent. It must be either a final 
judgment or a final decree or a final order. Now what is a 
final judgment as understood in English litigation? In 
Ex parte, Moore, (2) Lord Selborne laid down that to con¬ 
stitute an order a final judgment, nothing more is necessary 
than that there should be a proper litis contest at m and a 
filial adjudication between the parties to it on the merits. 

In Onslow v. Commissioners of Inland Revenue. (3) it was 
determined on high authority what it is that amounts to 
final judgment. The facts of the case, as appears from the 
report (4) of the hearing in the Court below, were as follows : 
Bv s. 18 of the Stamp Act, 1870 (34 & 35 Viet, e, 7), it is provided 
that, subject to certain regulations (irrelevant foi the piesent 
purpose), the Commissioners may be required by any person 
to express an opinion with reference to any executed instrument 
upon the question whether this instrument is chargeable 
with any duty, and if so, what amount of duty is to be charged ? 
The appellants in this case requested the Commissioners to 
do these things, but were dissatisfied with the amount of t e 
duty which the Commissioners assessed upon the instrument 
in reference to which they asked their opinion. Sect. 19 o 
the statute enables any person so dissatisfied, on payment 
of the duty assessed, to appeal against the assessment to the 
Court of Exchequer, and for that purpose to require the 
Commissioners to state and sign a case upon which their 

( 1 ) (1880) 5 App.Cafl. 371. (3) [1890) 25 -Q.B.D. 405 

(2) 0885) 14 Q.B.D. 627, 632. (4) (18901 24 Q.B.P. 584.^ 
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J. c. opinion was required and the assessment made by them, 
l9 23 which the Commissioners are hound to do. What the Court 

Tata Iron m<1 ' do u P on tbe hearing; ot this ease is the matter of import - 

AND Co TEEL I 1110 "' 11 may determine the question submitted, and if the 

v. instrument in question be in the opinion of the Court chargeable 

revenue- with anv dut - v ' the Court shall assess that duty. If it is 

A bombav V ' deCided hy the Co " H ,hat ,he assessment of the Coram is- 
-- ’ • s,oners is erroneous, any excess of duty which may have 
been paid under this erroneous assessment, or any penalty 
which has been paid in respect of it, shall he ordered by the 
( ourt to lie repaid to the appellants with the costs incurred 
by them in relation to the appeal. But if the assessment of 
the Commissioners be confirmed by the Court, the costs 
incurred by them in relation to the appeal are to be paid 
b .v the appellant. On January 21, 1890, the Court below 
decided the question submitted in favour of the Commis¬ 
sioners. Onslow appealed, but omitted to serve notice of 
appeal within the time required by Order Lvm., r. 3, of the 
Buies of the Supreme Court of 1883. In July, 1890, he 
applied to the Court of Appeal to extend the time for appealing, 
on the ground that doubts had arisen as to whether the order 
of the Coiul below was “a judgment” or an “order” within 
tlie meaning ot r. 15 of the above-mentioned rules. That 
iule ran thus: No appeal to the Court of Appeal from any 
interlocutory order or from any order whether final or inter¬ 
locutory in any matter not being an action shall except by 
special leave ot the Court ot Appeal be brought after the 
expiration ot twenty-one days, and no other appeal shall 

be brought except by leave of the Court- after the expiration 
of one vear. ” 


Lord Esher delivered the judgment of the Court. After 
quoting the opinions of several authorities, he refers particu¬ 
larly to opinions expressed by Cotton L.J. in Ex parte 
Chin-enj (1), with which Bowen and Kay L.JJ. had concurred. 
Cotton L.J. said: “I think we ought to give to the words 
‘final judgment* in this sub-section their strict and proper 
meaning, i.e., a judgment obtained in an action by which a 


(1) (1884) 12 Q.B.D. 342, 345, 
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previously existing liability of the defendant to the plaintiff 1- c - 
is ascertained or established—unless there is something to i923 
show an intention to use the words in a more extended Tata IkON 
sense.” Lord Esher, after quoting these words of Cotton L.J., and Steel 
proceeds (1): “In the same case Bowen L.J. says there is 
an inherent distinction between judgments and orders, and 
that the words ‘final judgment’ have a 
meaning; by which expression I think he meant to say, as 
Cotton L.J. had previously said, that a ‘judgment is a 
decision obtained in an action; and if that was Ins meaning, 
both these learned Lords Justices gave judgment to the 
same effect, and Fry L.J. agreed with him. A judgment,' 
therefore, is a decision obtained in an action, and every 

other decision is an order.I hat is, in my opinion, 

a proper distinction, and, therefore, in the present case the 
decision is an order and not a judgment, and the appeal 
should have been brought, as it should in all «ases "hen 
there is no action, within 21 days. Under the circumstances, 
however, we will, as an indulgence, extend the time loi 

appealing.” 

This decision clearly establishes that the decision and an 
order made by the Court under s. 51 of the jurisdiction 
cannot be held to be a “final judgment” within the meaning 
of cl. 39 of the Letters Patent, since there is nothing to 
show an intention in the year 1862 to use those words in a 
sense more extended than their legal sense. 

Lord Lindley said (2): “1 am of the same opinion. 1 
was at first struck by the fact that the declaration of this 
Court upon a case stated for the opinion of the Court of 
Chancery under 13 & 14 Viet. c. 35, is in several instances 
in that Act called a ‘decree,’ which is, of course, the 
equivalent term to a ‘judgment’ in the Queen’s Bench 
Division; but the distinction just laid down by the Master 
of the Rolls is the proper one, and has my entire concurrence. 

Bowen, L.J. (as he then was) also concurred. The statute 
to which Lord Lindley referred provides that the Court on 
the hearing is to decide the question by the special case 


(1) 25 Q.B.D. 165, 466. 


(2) 25 Q.B.D. 465, 467, 
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leferred, and then by its decree declare its opinion upon 
rights involved therein, but without proceeding to administer 
iiny relief consequent upon such declaration. This declara¬ 
tion was, however, to have the same force and effect as if 
it had been made in a suit instituted by the parties by 
bill. It would appear to their Lordships that the ruling of 
, the Court there was merely advisory. It is evident from 
this case of Onslow v. Commissioners of In\<mid Revenue (1) 
that the use of the words “determine’’ and “decide,” or 
Ihe direction that money paid in excess is to be refunded 
or the awarding of costs against the unsuccessful party, 
are not things which distinguish a judgment from an 

order where questions are referred to the Courts by case 
stated. 

The word “judgment” is indeed popularly used in many 
different senses, as when one says a certain man is a man 
ot sound judgment, meaning that he is possessed of the 
intellectual faculty of deciding rightly on fact or circum¬ 
stances, or where even in legal matters the expression of 
the opinion formed in a case by a judge who dissents from 
his colleagues is commonly called his judgment, though it can 
have no effect whatever on the determination of the suit or 
action in which it is delivered. 


The decision appealed in this case is obviously not a “final 
decree ’ within the meaning of cl. 39 of the Letters 
Patent, neither can it on the ruling of case of Onslow v. The 
Commissioners of Inland Revenue (1) be rightly decided a 
“final judgment.” The question remains is it a “final order,” 

or only advisory, made by the Court in exercise of its 
consultat ive jurisdiction ? 


One must therefore ask oneself what is the nature and 
character of the acts which s. 51 of the Income Tax Act 
authorizes and empowers the High Court to do. It provides 
that if in the course of any assessment under this Act, or in 
any proceedings in connection therewith (save an immaterial 
exception), a question arises with reference to the interpretation 
of any provision of the Act or any rule thereunder, the Chief 


(1) 25 Q.JB.D. 405. 
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Revenue-authority may, either on his own motion or on J- c. 
reference from any officer of subordinate authority, draw 1 923 

up a statement of the case, and refer it with his own opinion Tat 77ron 

thereon to the High Court, and shall so refer any such question and^teel 
on the application of the assessee unless he be satisfied that vt 
the application is frivolous. The opinion of the Revenue- k ^ v “^e- 
authority thus dominates and conditions the right of the authoritv, 

assessee. - 

Again it is the duty ot the Revenue officer to make the 

assessment, and it is in the “course” of making it tiie 

question which may be referred must arise. 

By sub-s. 2 of s. 51 the Court may, if not satisfied with 
the statement contained in the case, send it back lor additions 
or alteration. By sub-s. 3, it is provided that on the 
hearing of this case the High Court shall decide the 
questions raised thereby, and shall ‘deliver judgment 
thereon containing the grounds on which the decision is 
founded, and shall send to the Revenue-authority a copy 
of this judgment under the seal of the Court and the 
signature of the Registrar, and the Revenue-authority shall 
dispose of the case accordingly, or if the case arose from 
any subordinate Revenue officer, shall forward a copy oi 
this judgment to such officer, who shall dispose of the case 
in conformity with it. This last provision merely means 
that the Revenue officer, in proceeding with the work in 
the course of which he was engaged when the question 
referred arose, shall be guided by the decision given, and shall 
make his assessment accordingly—the ultimate result being 
that lie assesses the taxpayer at an amount which in his 
instructed opinion he judges to be right. No suit can be 
brought to set aside or modify the assessment when .so made. 

The amount of the taxpayers’ liability is thus definitely 
fixed, but nothing more is done. The decision of the Higii 
Court does not in any way enforce the discharge ol that 
liability. It would appear clear to their Lordships that 
the word “judgment.” is not here used in its strict legal 

and proper sense. 

It is not an executive document directing something to 
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be done or not to be done, but is merely the expression ot‘ 
tlie opinions of the majority of the judges who heard the case, 
together with a statement of the grounds upon which those 
opinions are based. It amounts only to a ruling that a certain 
deduction claimed by a taxpayer to be allowed from the 
sum for which lie has been already assessed to income tax 
is not permissible. 

Should the taxpayer be sued for the income tax for 
which he has been assessed, proof of the assessment would 
be but the first step in the litigation, not the final one. These 
circumstances would, according to the judgment of Cotton L.J. 
in Standard Discount Co. v. Otard de la Grange (1), go 
to show that however the order or decision might definitely 
and finally fix the amount of .the assessment, it was only 
interlocutory. The Revenue-authorities are undoubtedly 
bound to act up to the decision of the Court made under 
s. 51 of the Income Tax Act. 


Bowen L.J., in his judgment in In re Knight and tlic 
'J'abbemade Permanent Building Societg (2), appears to attach 
much importance to the fact that in a case where appeal 
is only made to the Court by special case .to exercise its 
consultative jurisdiction, and make a decision or order of 
an advisory character, the arbitrator or other person asking 
for the opinion is not legally bound to act upon it, though 
he might be morally bound to do so. In a . Scotch case of 
Peter Johnston v. Glasgow Corporation (3), where the reference 
was precisely the same in form as in the other ease, the Court 
held that it he Sheriff who had stated the case for the opinion 
of the Court was bound to act upon its • decision, and would 
not be entitled to disregard it. It does not appear to their 
Lordships that the fact that the functionary who states a 
special case for the opinion of the Court is or is not bound 
to act upon it necessarily determines whether the order and 
decision of the Court is or is not merely advisory. In order 
to determine whether an order made by a Court on a case 
stated is final or merely advisory, it is necessary to examine 


(1) (1877) 3 C.P.D. 67. 

(3) 1912 


(2) [1892] 2 Q.B. 613, 619. 
S.C. 300.- 
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closely the language of the enactment, whether statute, 
rule or order, giving the power to state a case. 

When a case is stated for the “opinion“ of the Court, 
that word would serve prima facie to indicate that the order andsaeel 
made by the Court was only advisory. Where the case 


j. c. 

1923 
Tata Ikon 


V . 

Chief 


is referred for the “decision or determination <l r K venue- 

ouestion, there is a prima facie difficulty in holding that the authority. 

order embodying this determination or decision is advisory,-. 

but the use of these words or one of them is not decisive. 

In the case of In re Knight and the Tabernacle Permanent 
Building Society (1) a case was stated for the opinion of the 
Court as to whether this Society had power to alter its rules 
in a certain way. The order made on this question was held 
to be advisory, but in giving judgment Cord Esher dealt 
with the case of Ex parte County Council of Kent. (2) In 
that case s. 29 of the Local Government Act, 1888 (51 & ->2 
Viet. c. 41), provided “that if any question arises or is about 
to arise as to whether any business power, duty or liability 
is or is not transferred to any County Council oi joint 
committee under this Act, that question, without prejudici 
to any other mode of trying it, may on the application ot 
the Chairman of Quarter Sessions or of the County Council, 
committee or other local authority concerned, be referred 
for decision to the High Court of Justice in such summary 
manner as, subject to any rules of Court, may be directed 
by the Court, and the Court, after hearing such parties and 
taking such evidence (if any) as it thinks fit, shall decide the 

question. ’ ’ 

The Court in this case had only to deal with the question, 
which set of authorities should be charged with such and such 
portions of administration. Lord Esher said (3): In the 

case of Ex parte County Council of Kent, where a statute 
provided that a case might he stated for the decision of the 
Court it was held that though the language might prima facie 
import that there has to be the equivalent of a judgment 
or order, yet when the context was looked at it appeared 

(1) 11892] 2 Q.B. 613. (2) [1891] 1 Q- B ' 725 ' 

(3) [1892] 2 Q.B. 013, 017. 


28 
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1923 consultative, and that there was nothing which amounted 
to a judgment or order.” 

Tata Iron 

AND Co TEEL 11 W ° uld appear to their Lordships that having regard to 
v. the authorities cited, and tor the reasons already stated, 

Revenue- the decision, judgment or order made hv the Court under 

A bombay TY ’ S ' 51 ° f the Income Tax Act in this case, was merely 
-advisory, and not in the proper and legal sense of the term 

final, and thus so far as these considerations are concerned 
that the appeal is incompetent. 

Sir William Finlay, however, in the last, resort contended 
that in any event his client had, by virtue of the Roval 
Prerogative, a right to appeal to His Majesty in Council. 
He did not show how it was open to him, as the case stands, 
to rely upon the Royal Prerogative. In any view it could 
not be exercised without leave granted. Without going 
the length of saying that this case is on a level with 
the case of Attorney-General v. De Keyser’s Royal Hotel (1), 
inferred to in the argument, where the Question was fully 
considered, their Lordships would be slow to advise His 
Majesty to grant special leave to appeal when the subject 
had been adequately dealt with in the Letters Patent. 

Their Lordships will therefore advise His Majesty that the 
appeal is incompetent and must be dismissed, and that the 
appellants must pay the respondent’s eosftvS. 

Solicitors for appellants: T. L. Wilson- A Co. 

Solicitor for respondent: Solicitor , India Office. 


(1) [1920] A.C. 508. 
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ALCOCK, ASHDOWN AND COMPANY, 

LIMITED . Appellants; 

AND 

CHIEF REVENUE-AUTHORITY, BOMBAY, Respondent. 

ON APPEAL FROM THE HIGH COURT AT BOMBAY. 

Income Tax--Mandamus-Duty to state Case-Jurisdiction of High Court- 
Excess Profits Duty-Government of India Act, 1915 (5 4’- C Geo. 5, c. 01), 
s. 100, sub s. 2 —Specific Belief Act (I. of 1877), s. 45 Excess Profitf 
Duty Act (A. of 1919)— Indian Income Tax Act (VII. of 1918), s. 51. 

It is the duty of the Chief Revenue-authority under s. 51 of the Indian 
Income Tax Act, 1918, to state a case and refer it to the* High Court 
when in the course of an assessment a serious question of law arises. 
Jidvus v. Bishop of Oxford (1880) 5 App. Cas. 214, 222 applied. ^ 
The High Court has power under the Specific Relief Act, 18//, s. 4 o. 
to make an order requiring the Chief Revenue-authority to perform 
that duty, the power not being “the exercise of original jurisdiction 
in any matter concerning the 1 revenue, ’ ’ so as to be excluded by the 
Government of India Act, 1915, s. 100, sub-s. 2. 

A question whether certain interest-bearing securities owned by a 
company were or were not “employed in the business’’ of the company 
for the purposes of s. 0 of the (Indian) Excess Profits Duty Act (X. ol 
1919), is a serious question of law which should be referred; there is 
power to order a reference although the Chief Revenue-authoi ity is 
‘‘satisfied that .... a reference is unnecessary.’’ 

Chief Commissioner of Income Tax v. North Anantapur Gold Mins 

(1921) I.L.R. 44 M. 718 disapproved. 

Judgment of the High Court (I.L.R. 45 B. 881) reversed. 

Appeal (No. 62 of 1922) from an order of the High Court 
(October 21, 1920) discharging a rule nisi obtained by the 
appellants for an order under s. 45 of the Specific Relief 

Act (I. of 1877). 

The appellants were assessed by the collector ot income tax 
to excess profits duty for the accounting period of twelve 
months ending on December 31, 1918, at Rs. 8,79,582. For 
the purpose ot th<e assessment they had elected to have the 
standard profits of the business ascertained under s. 6, 
sub-s. 1 ( b) (iii.), of the Excess Profits Duty Act (X. of 1919). 
They applted to the Chief Revenue-authority to discharge 
the assessment under s. 23 of the Indian Income Tax Act 


J.C.* 
1923 
June 7. 


• r resent: ViscouNT Haldank, Lord Phii.limokk, and Lord Carson. 
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(VII. of 1918), as applied by s. 15 of the Excess Profits Duty. 
Act, 1919, on the ground that a deduction ought to have 
been made in accordance with the first proviso to s. 6, 
sub-s. 1 (b), of /the Excess Profits Duty Act, 1919, in com¬ 
puting the profits chargeable on account of an increase of 
average capital employed in the business at the end of the 
accounting period, or in the alternative to state a case for 
the opinion of the High Court under s. 51 of the Income Tax 
Act, 1918, as applied to excess profits duty by s. 15 of the 
Excess Profits Duty Act, 1919. The circumstances in which 
the appellants claimed the deduction appear from the 
judgment of the Judicial Committee. 

The Chief Revenue-authority rejected the application to 
discharge the assessment, and declined to state a case as in 
his view the Act of 1919 was clear and a reference unnecessary. 

The appellants applied to the High Court by petition 
praying under s. 45 of the Specific Relief Act, 1877, that the 
Olncl Re e ue aut 101 ^t\ might be ordered under the enact¬ 
ments above mentioned to stat-e a case and refer to the Court 
the following question—namely: “whether the cash and 
investments on December 31, 1918, should be taken into 
consideration for purposes of excess profits duty”; alter¬ 
natively they prayed that the Chief Revenue-authority 
should be ordered to hear and determine their application 
to him to refer the said question. 

The High Court granted a rule, which was subsequently 
argued before a Division Bench (Macleod C.J. and Fawcett J.). 
On October 21, 1920, the learned judges delivered judgment 
discharging the rule on the ground that the question was 
one of faclti. The proceedings are reported at I.L.R. 45 B. 
881 under the title In re Excess Profits Duty Act. 

1923. May 4, 7. Clauson K.C ., Latter K.C. and Cyril 
King for the appellants. The High Court had jurisdiction 
to make an order in the nature of a mandamus under s. 45 
of the Specific Relief Act, 1877, since there was a statutory 
duty upon the respondent under s. 51 of the Indian Income 
Tax Act, 1918. The question was not one of fact, but of the 
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true construction of the Excess Profits Duty Act, 1918. The 
appellants under their memorandum of association had 
power to invest surplus capital. Sums so invested were 
capital “employed in the business” within the meaning of 1 2 
s. 6 of the Excess Profits Duty Act, 1919. That Act differs 
materially from the English Acts dealing with excess profits ^ 
duty: see Finance (No. 2) Act (5 & 6 Geo. 5, c. 89), Sell. 1\ . / 
[They were stopped.] 

Dunne K.C. and Reginald Hills for the respondent. The 
High Court had no jurisdiction to issue any proceedings in 
the matter having regard to s. 106, sub-s. 2, of the Go\ em¬ 
inent of India Act, 1915, which excludes jurisdiction “in 
any matter concerning the revenue” : Spooner v. Juddow (1) ; 
Chief Commissioner of Income Tax v. North J Anantapur Gold 
Mines. (2) Sect. 52 of the Indian Income Tax Act, 1918, 
supports the view that there was no jurisdiction, luuthei, 
s. 51, sub-s. 1, of that Adt does not cast a duty upon the 
Revenue-authority to state a case upon! application, but 
gives him a discretion in the maltter. The language of Gu 
sub-section excludes the application of the principle laid 
down in Julius v. Bishop of Oxford. (3) But in any case 
the High Court did consider the point of law which It lie appel¬ 
lants wish to raise and expressed a view adverse to it. H 
would therefore be idle to send It he matter back for a case to 
be stated, as no appeal lies from a decision of the High Court 
upon a case stated under s. 51: Tata Iron and Steel Co. \ . 
Chief Revenuc-authoriDy. (4) 

June 7. The judgment of their Lordships was delivered by 

Lord Phillimore. This is an appeal from an order made 
by the High Court of Judicature at Bombay on October 21, 
1920, discharging with costs a rule nisi directed to the Chief 
Revenue-authority of Bombay, whereby the Authority was 
called upon to show cause why he should not be ordered to 
refer to the Court for its decision certain questions stated in 
exhibit D to a petition presented to him, or in tihe alternative 


j.c. 

1923 

l.COCK, 

Ashdown 
& Co. 


V. 

Chief 

revenue- 

authority, 

Bombay. 


(1) (1850) 4 Moo.I.A. 353. 

(2) (1921) I.L.R. 44 M. 718. 


(3) (1880) 5 App.Cas. 214, 222 

(4) (1923) supra, p. 212. 
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J. c. -why he should not hear and determine according to law the 
1923 application of the petitioners. 

alcock, The following is the matter in dispute. The applicants 
A Tc°o WN ' ^ 01 ^ le ru ^ e ’ Alcock, Ashdown & Co., Ld., the present 
Chief a PP e ^ an t s > were called upon under the Indian Excess Profits 
Revenue- T)ut\ Act, 1919, to make a statement of their profits for the 

A bombay TY ’ yeai 1 nc l° r powers given them by the Act they 

- elected to have the standard of their profits ascertained upon 

an average of the four years 1913, 1914, 1916 and 1917. They 
thereupon made a. return of the average capital and the 
average profits of these four years and of their capital and 
profits for the year 1918, whereby they purported to show that 
the percentage of profit for 1918 was not in excess of the 
average profit on the average capital of the four standard 
years; and they claimed, therefore, to be exempt from 
excess profits duty. 

The collector of income tax, however, made an assessment 
upon them whereby he brought out their excess profits at 
upwards of 17 lacs of rupees, on which a 50 per cent, duty 
would have to be* paid after some minor deduction had been 
made, and he required the payment of this duty by three 
instalments. 

The* appellants appealed to the Chief Revenue-authority, 
and their appeal was heard on August 3, 1920. At the 
hearing of that appeal, counsel for the appellants asked the 
Authority to state a case for the opinion of the High Court, 
and by letter, dated August 5 their agents set out the questions 
upon which they desired the case to be stated. In the mean¬ 
while, and apparently before this letter had reached the 
Authority, he, by letter also dated August 5, informed them 
at rthe hearing he had confirmed the assessment made bv 
the collector of income tax. In his letter he further said that 
it had been decided thait as the law was quite clear on the 
point, it was unnecessary to refer the case to the High Court. 

On August 11 the Auithority sent an answer to the agent s 
letter of August 5—which, by some accident, is referred to 
.as dated the 4th. This answer was to Ithe following effect: 

I have the honour to state that the appeal was finally 
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decided by me on Ithe 3rd instant. A reference to the High 
Court was deemed unnecessary. In calculating the income 
liable to duty, income from investments excluded from 


J.c. 

1923 


ALCOCK, 

business capital has been specifically excluded. This Ashdown 

V. 

CHIEF 

revenue 

income has also been charged with duty.” Thereupon the authority , 


UUOlllV>X> - i ^ 

is added as, from your letter under reply, you seem to 
be under some misapprehension and ithink that such 

__ i i 


appellants obtained the rule nisi. In their petition to 

the Chief Revenue-auithority they had made the following 

averment: “The Collector has disregarded the first proviso 

to s. 6, sub-s. 1, of the Act, and has held that the investments 

of the petitioner did not form part of (the business capital 

of the petitioner, notwithstanding that under s. 6, sub-s. 1 (b) 

(iii.), under which the petitioner is to be assessed, the interest 

on such securities is to brought into account and nottwith 

standing the nature of the petitioner’s business. The Collector 

has arrived at his assessment by a compromise which is not 

justified by the provisions of ithe Act.’ The application foi 

the rule was supported by an affidavit oi which the following 

are material passages: 14 During the war it was impossible 

for Messrs. Alcock, Ashdown and Company, Limited, to 

expand their business by the erection ot new buildings and 

it was impossible for them to obtain plant, machineiy, stock 

'and materials, and that therefore part of their profits which 

were bona fide retained in the said business for the purpose 

of expanding the same had to be retained in the form of 

cash and investments pending such time as they weie abb 

to expend the same for the purposes aforesaid. In addition 

to such accumulated profits Ithe said cash and investments 

included Rs. 22,07,984-5-3, which the Company owed. On 

December 31, 1917, their cash and investments amounted 

to Rs. 23,70,478 and on December 31, 1918, to Rs. 50,13,786. 

By December 31, 1919, the said item of cash and investments 

had been reduced to Rs. 32,77,555, and now stands at the sum 

of Rs. 30,15,292.” And there was a further submission that 

an allowance of 6 lacs was the allowance of an arbitrary 
„ r Y'JTW 

figure. . ' * 

On showing cause Ithe Authority exhibited to an affidavit 


BOMBAY. 
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oopies of the decisions ’—in other words, the reasons for 
Hie decisions, of the primary Revenue-authority and of the 
Chief Authority on appeal. From tthese it appeal's that both 
the Revenue-authorities had purported to follow the principle 
ot construction laid down by (them in a previous ease, whereby 
they arrived at the conclusion that in calculating capital, 

A bomba? V ' ° nly the ? apital aetuall >” employed in) the business was to 

b( taken into account; that in this case the income tax 

collector found that 50 lacs of rupees were invested in 
securities or kept as fixed deposits in other concerns, that in 
his view this money was money employed in those concerns 
and not in (the business of the company, that from the state¬ 
ment of the representative of the appellants it appeared 
that at the most about 16 lacs would be required in the near 


future for the expansion of the business, that the whole of 
it could be safely disregarded in computing capital employed 
in the business, but however that might be, he (the collector) 
had taken an arbitrary figure of about 6 lacs which he thought 
might be regarded as capital temporarily set aside but 
required tor business purposes, and regarding the rest as 
capital not to be employed in the business, had reduced 
the capital from over 56 lacs to about 16, and therefore 
brought out a huge profit. 


The Chief Revenue-authority, while generally agreeing and 
confirming, said that he considered the collector’s allowance 
of 6 lacs was liberal. 

■When the matter came on for argument before the High 
Court, the first question to be decided was whether the Court 
had any jurisdiction to order the Authority to state a case. 

V 

This was argued before the High Court upon the language of 
s. ;>1 of the Indian Income Tax Act of 1918, which is made 
by the Excess Profits Duty Act applicable also to cases under 
this Act. ! But in the ease prepared for their Lordships’ 
Board and in the argument before their Lordships, the 
objection to the jurisdiction was put more broadly. The 
High Court of Bombay in considering this point merely applied 
itself to the question whether or not. the Authority had a duty 
in the circumstances to state a case. But as the point was 
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raised before their Lordships, it took the form of saying 
that even if the Authority had a duty, the Court could not 
require him to exercise it; and lor this purpose reliance v>as 
placed upon the well-known general purview of Indian legis¬ 
lation which excludes matters of revenue from the considera¬ 
tion of the ordinary civil Courts, the principle being exemplified 
in the case of Spooner v. Juddow (1), decided in tiie year authority 
1850, and upon s. 106, sub-s. 2, of the Government of India °^ Y ' 
Act, and lastly, upon a recent decision of the High Court 
of Madras, given since this case was before the Court of 
Bombay (Chief Commissioner of Income Tax v. Noth 
Anantapur Gold Mines (2)). 

Upon the point thus broadly stated, their Lordships have 
no difficulty in pronouncing a decision. To argue that if 
the Legislature says that a public officer, even a revenue 
officer, shall do a thing, and he without cause or justification 
refuses to do that thing, yet the Specific Relief Act would not 
be applicable, and there would be no power in! the Court, to 
compel him to give relief to the subject, is to state a pio- 
position to which their Lordships must refuse assent. 

Sect. 45 of the Specific Relief Act enables any of the three 


High Courts to “make an order requiring any specific act to 
be done or forborne .... by any person holding a public 
office whether of a permanent or a temporary nature, or by 
any corporation or by any Court of Judicature, provided 
that “such doing or forbearing is under any law lor the time 
being in force, clearly incumbent on such person or Court 
in his or its public character or on such corporation in its 
corporate character” and subject to other certain conditions 

not material to this case. 

It is true that the section is not to authorize the High 
Court “to make any order which is otherwise expressly 
excluded by any law for the time being in force. The 
excluding law is suggested to be the already cited clause in 
s. 106, sub-s. 2, of the Government of India Act, which is in 
the following terms: “The High Courts have not and may not 
exercise any original jurisdiction in any matter concerning 

(1) 4 Moo. I. A. 353. (2) I. L. K. 44 M. 718.^ 
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234 


INDIAN APPEALS. 


[L. R. 


J.C. 

1923 

Al.COCK. 

Ashdown 
& Co. 


the revenue, or concerning: any act ordered or done in the 
collection thereot according to the usage and practice of 
the country or the law tor the time being in force.*’ 

In their Lordships’ view, the order of a High Court to a 
menue officer to do his statutory duty would not be the 
Revenue- exeic ^ se °* original jurisdiction in any matter concerning 
A RnMRfi TY ’ revenue ’’ an d the latter part of the clause need not be 

-considered, lor the proceedings in this case had not to do 

■with the collection of the revenue, but with the preliminary 
assessment to ascertain what that revenue was. 


There remains, however, the question which was also 
considered by the High Court of Madras, though rather as a 
branch of the question on which their Lordships have just 
pronounced their decision that as a separate point in itself, 
and which was considered by the High Court of Bombay in 
the present case and in another case which has recently been 
before their Lordships. This question the Bombay Court 
determined adversely to the Chief Revenue-authority, holding 
that there would be under s. 51 of the Income Tax Act a 
duty to state a case if a point of law arose. Here it is 
necessary to refer somewhat in detail to the provisions of the 
two Acts. Section 15 of the Excess Profits Duty Act, 1919, 
says that the provisions of various sections, including s. 53, 
“of the Indian Income Tax Act, 1918, shall apply, with such 
modifications, if any, as may be prescribed, as if the said 
provisions referred to excess profits duty instead of to income 
tax, and every officer or authority exercising powers under 
the said provisions may exercise the like powers under this 
Act in regard to excess profits duty as he or it exercises in 
regard to income tax under the said Act.” 

Section 51 of the Indian Income Tax Act must be set out 
at length: “51. (1.) If, in the course of any assessment 
under this Act or any proceeding in connection therewith 
other than a proceeding under Chapter VII., a question has 
arisen with reference to the interpretation of any of the 
piovisions of this Act- or of any rule thereunder, the Chief 
Re\enue-authority may, either on its own motion or on 
lcference from any revenue officer subordinate to it, draw 
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lip a statement, of the ease and refer it, with its own opinion j. c. 
thereon, to the High Court, and shall so refer any sn< h 1923 
question on the application of the assessee, unless it is satisfied A lcock, 
that the application is frivolous or that a reference is Ashdown 
unnecessary. (2.) If the High Court is not satisfied that r . 
the statements contained in the ease are sufficient to enable R ^ V H E , ^ E _ 
it to determine the questions raised thereby, the Court may authority, 

refer the case back to the Revenue-authority by which it - 

was stated, to make such additions thereto, or alterations 
therein, as the Court may direct in that behalf. (3) The 
High Court upon the hearing of any such case shall decide 
the questions raised thereby, and shall deliver its judgment 
thereon containing the grounds on which such decision is 
founded, and shall send to the Revenue-authority by which 
the case was stated a copy of such judgment under the seal ot 
tlie Court and the signature of the Registrar; and the 
Revenue-authority shall dispose of the case accordingly, or, 
if the case arose on reference from any 7 revenue officci suboi- 
dinate to it, shall forward a copy 7 ot such judgment to such 
officer, who shall dispose of the case conformably to such 
judgment. (4.) Where a reference is made to the High Court 
on the application of an assessee, costs shall be in the discretion 


of the Court.’* 

It, is said that, though under this section the duel 
Revenue-authority may, if he thinks fit, draw up a statement 
of the case and refer it: to the High Court, he is not hound to 
do so, even on the application of the person to be assessed, 
if lie is satisfied that the application is frivolous or that the 
reference is unnecessary, and that the Authority has in the 
present case shown that he is satisfied that the application 
was frivolous and the reference was unnecessary. 

Their Lordships, however, agree with the Bombay High 
Court that this is too narrow a construction of the section. 
Take first the case which is last in the clause. If the assessee 
applies for a case, the Authority must state it, unless he can 
say that it is frivolous or unnecessary. He is not to wait for 
the Court to order him to do it; it will be a misfeasance and 
a breach of the statutory duty if he does not do it. Put that 

VOL. L. 



236 


INDIAN APPEALS. 


J. C. 
1923 

ALCOCK, 

Ashdown 
& Co. 

V. 

Chief 

Revenue- 

authority 

Bombay. 


[L. K. 


case aside. The rule here is supported upon the earlier part 
ot the set ion. No doubt that part does not say that he 
shall state a ease, it only says that he may. And as the 
learned counsel for the respondent rightly urged, “may” 
does not mean “shall. Neither are the words “it shall be 
lawful ’ those of compulsion. Only the capacity or power 
, is given to the Authority. But when a capacity or power 
is given to a public authority, there may be circumstances 
which couple with the power a duty to exercise it. To use 
th.o language of Lord Cairns in the case of Julius v. Bishop of 
Oxford (1) : “There may be something in the nature of the 
thing empowered to be done, something in the object for which 
it is to be done, something in the conditions under which it 
is to be done, something in the title of the person or persons 
for whose benefit the power is to be exercised, which may 
couple the power with a duty, and make it the duty of the 
person in whom the power is reposed to exercise that power 
when called upon to do so.” 

In their Lordships’ view, always supposing that there is a 
serious point of law to be considered, there does lie a duty 
upon the Chief Revenue-authority to state a case for the 
opinion of the Court, and if he does not appreciate that there 
is such a serious point, it is in the power of the Court to 
control him and to order him to state a case. 

So far their Lordships are in agreement with the High 
Court. There remains the question which has led to this 
appeal. The High Conrt has apparently considered that 
there is no serious point of law involved in this case. It was, 
indeed, contended by counsel for the respondent that' the 
High Court had accepted the position that there was a 
question of law and then had gone on to decide it adversely 
to the appellants; but their Lordships think this contention 
inadmissible. If there is a point of law, it ought to be decided 
in a regular manner and upon proper materials; and here it 
should be said that the manner is not regular and that it is 
at least doubt!ul whether the materials are complete. 

Their Lordships must therefore consider whether the High 


(1) 5 App. Cas. 214, 222. 
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Court should have ordered a case to be stated. This, as it 
appeared to the learned Chief Justice, depended upon the 
question whether the Chief Revenue-authority had reasonable 
grounds for being satisfied that a reference was unnecessary. 
This is not quite the way in which their Lordships would put 
it. But to proceed: In the view of the Chief Justice profits 
not employed in the business are not capital for the purpose 
of this Act, and profits intended to be employed in the business 
are not therefore necessarily to be treated as capital, and 
finally, whether profits are or are not employed in the business 
is a question of fact to be determined by the Authority. 
Fawcett J. agreed, and held that it was not shown to be 
clearly incumbent on the Chief Revenue-authority to refer 
these questions to the Court, and that he had reasonable 
grounds for being satisfied that the reference was unnecessary. 
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Quite recently, in the case of Gas Lighting Improvement 

Company, Ld. v. Commissioners of Inland Revenue (1), before 

the House of Lords, a decision has been given on the English 
Excess Profits Act, the terms of which, so iar as they diftei, 
arc less favourable to the present appellants than the terms of 
the Indian Act. In this case the House decided against 
the taxpayer that the question whether capital placed in a 
particular investment was capital employed in the business 
or was not, was not a pure question of fact upon which the 
decision of the Income Tax Commissioners would be conclusive 
but was a question of law or of mixed law and fact, the 
decision of the Commissioners upon which would be open to 
review; and accordingly it was reviewed, and judgment was 
given against the taxpayer that the particular investment in 
question did. not form part of the capital of the business. 

It follows that the decision of the Authority in this case 
could not lie held to be conclusive as a decision upon a mere 
question of fact. Nor did the Chief Revenue-authority or 
his subordinate so treat it. They treated it as a matter o! 
principle and refer to their judgments in a previous case 
as laying down the principle, that is laying down the law 

upon the subject. 


S 2 


(1) [1923] W. N. 150. 
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In their Lordships’ view, an important question of law 
upon the construction of the statute is involved. This may 
be most tersely expressed by asking the question what are the 
interest-bearing securities which form part of the assets of 
the business and are therefore to be treated as part of the 
capital; and one guide in arriving at this conclusion may well 
, be the difference of language between the later Indian and the 
earlier English Act. 


It is true that these are not Acts of the same legislature, and 
that the Indian Legislature and the draftsman whom it 
employed may have thought it unnecessary to introduce 
provisions like those contained in paras. 8 and 12 of Part 1 
of the Fourth Schedule of the English Act, and may have 
meant no variation from the scheme of the English Act when 
it and he introduced the words “securities” and spoke of 
interest on certain securities as being profits from the business. 
Too much stress, therefore, should not be laid on these 
differences. At the same time, it is noteworthy that the 
Indian Act takes notice of the English Act in Sell. 1, para 4; 
and the Court may come to the conclusion that the reason for 
the differences between the two Acts is not a mere difference 
of drafting, but a deliberate variation due to the different 
conditions under which business is carried on in India and in 
England. 


On the whole, their Lordships think that, the Chief Revenue 
authority should have been ordered to state a case, and they 
will humbly advise His Majesty that this appeal should be 
allowed, and that the rule nisi should have been converted 
into an order absolute in the terms of the first alternative 
expressed in the rule nisi, and that the appellants should 
have their costs in the High Court and before this Board. 


Solicitors for appellants: Rawle, Johnstone cf* Co. 
Solicitor for respondent; Solicitor, India Office. 
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June 4. 


(AND CONSOLIDATED APPEALS.] 

ON APPEAL FROM THE HIGH COURT OF CALCUTTA. 

Contract-Sale of Expectancy-Agreement to transfer on Possession Vesting 
—Transfer of Property Act (IV. of 1882), s. 6 («) Agreement dis¬ 
covered to be void”—Recovery of Money paid—Accrual of Cause of 
Action—Indian Contract Act (IX. of 1872), s. 65. 


A contract by a Hindu to sell immovable property to which he is 
the then nearest reversionary heir, expectant upon, the death ol a widow 
in possession, and to transfer it upon possession accruing to him, is 
void. The Transfer of Property Act, 1882, s. 6 («), which forbids the 
transfer of expectancies would be futile if a contract of the above 
character was enforceable. 


Jagannada Raju v. Prasada JRao (1915) I. L. R. 39 M. 5o4 
approved. 

The time at which such an agreement is “discovered to be void,” so 
that a cause of action to recover the consideration arises under s. 05 ot 
the Indian Contract Act, 1872, in the absence of special circumstances, 

is the date of the agreement. 

llarnath Kuar v. lndar Bahadur Singh (1922) L. R. 50 I. A. 69 
distinguished. 


.Judgment of the High Court affirmed. 


Consolidated Appeal (No. 10a of 1921) from a judgment 
three decrees of the High Court in its appellate jurisdiction 
(April 22, 1921) affirming decrees of the Court in its original 

jurisdiction. 

The three suits giving rise to the consolidated appeal were 
brought by the appellant in the High Court against' the 
respondents severally in the following circumstances. 

Gopal Lai Seal, a Hindu governed by the Dayabhaga, 
died childless in 1902 leaving two widows and five nephews, 
including among them the three respondents. After his 
death a will was propounded by which the greater part of 
the property of the deceased was devised to his nephews, 

* Present: Lord Sumnf.r, Lord Phillimore, Sir John Edge, and 
Mr. Ameer Alt. 
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J. c. including* the respondents. That will was pronounced by 
1923 ^ le High Court to be a forgery. 

annada 0 1908, w ^ile an appeal to the Privy Council 

Mohan Roy was pending, the appellant and the respondents severally 

entered into agreements now sued on. These agreements 
were to the same effect, and it is sufficient to refer to that with 
the first respondent. In consideration of payments of 
Ps. 300 a month, which the appellant had been making to 
tlie respondent and agreed to continue, the agreement pro¬ 
vided: ‘ I, Gour Mohan Mullick, shall convey in your favour 
whatever rights I have to the estate of Gopal Lai Seal 
deceased (that is to say, rights under the will or reversionary 
rights) immediately upon the same being established.’' It! 
was further provided that if the appeal failed, the respondent 
within three months of getting any share of the property 
would sell to the appellant for the consideration already 
stated; also that if the widows of the deceased should relin¬ 
quish their life interest, either jointly or severally, or sell the 
same to the appellant, then the respondent becoming owner 
of a share by inheritance would within three months transfer 
it to the appellant. 


The appeal to the Privy Council was dismissed in 1909. 

One of the widows died in 1917, and in 1918 one of the 
respondents having brought a suit against the other widow 
claiming the property, the parties to that suit entered into a 
compromise whereby the nephews obtained half the entire 
property in equal shares. 


The appellant by his plaints in the present suits claimed 
a conveyance from each of the respondents of the share 
which he had received, or alternatively to recover the 
sum advanced to him. The respondents by their written 
statements pleaded (inter alia) that the agreement was 
void and inoperative in law as being for a transfer of an 
expectancy. 

Four issues arising upon that pleading were tried as 
preliminary issues by Greaves J., the trial of the remaining 
issues, which included issues as to the plaintiff’s alternative 
claim and whether it was barred by limitation, stood over. 
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The learned judge held that the agreement was void and 
the suit for specific performance not maintainable. 

That decision was affirmed on appeal by Mockerjee and 
Fletcher JJ., the remaining issues not being tried. 

1923. June 4. Be Gruyther K.C. and Abdul Majid for 
the appellant. If the agreement, was unenforceable the 
appellant nevertheless was entitled under s. G5 of the Indian 
Contract Act to recover the money which he had advanced. 
Whether that cause of action was barred by limitation 
depends upon when it was “discovered” that the agreement 
was void; that date may have been later than the date of 
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MULLICK. 


the agreement: Hamath Kuar v. Indar Bahadur Singh. (1) 
If necessary the suit should be remitted in order that evidence 
may be adduced on that question. But it is submitted 
that the property having come to the hands of the defendant 
the agreement is enforceable. Sect. 6 (a) of the Transfer of 
Property Act prohibits merely a transfer of an expectancy, 
but does not prohibit an agreement to transfer one; there 
is nothing in Hindu law which prohibits an agreement of that 
nature, and its validity is recognized by the Contract Act: 
Bam Wirunjun Singh v. Prayag Singh (2) ; Pindiprolu 
Sooraparaja v. Pindiprolu Veerabhadrudu (3) ; Buldeo Parshad 
SaJiu v. Miller (4); Colebrooke’s Digest, Bk. II., ch. 2, 
s. 1 (25.) (27.); Indian Contract Act, 1872, s. 32, Transfer of 
Property Act, 1882, s. 54. Sri Jagannada Raju v. Sri Rajah 
Prasada Rao (5) was wrongly decided. 

Sir George Lowndes K.C. and E. B. Bailees for the 
respondents in the first two appeals. 


The judgment of their Lordships was delivered by 

Lord Sumner. Three points have been , argued on these 
appeals, one by Mr. de Gruyther, the leading counsel for the 
appellant, and two others by Dr. Abdul Majid, the junior 
counsel. ' 

The plaintiff, the present appellant, had agreements with 

(1) L.R. 50 I.A. 09. (3) (1907) I.L.R. 30 M. 486, 492. 

(2) (1881) I.L.R. 8 C. 138, 145. (4) (1904) I.L.R: 31 C. 067, 674. 

(5) (1915) I.L.R. 39 M. 554. 


31 
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three persons, who are the respondents, only two of whom 
however appear by counsel, under which he purported with 
great elaboration to purchase from them their expectations 
under the will of their uncle, or alternatively their rights as 
his nephews expectant upon the termination of the surviving 
widows rights in the property of the uncle, and among many 
other purposes, which are recited in this agreement, for which 
advances are agreed to be made, one, and apparently the 
principal one, was that an appeal might be prosecuted 
ultimately to His Majesty in Council for the purpose of estab¬ 
lishing a will which the deceased was said to have made. 
Unfortunately their Lordships, affirming the decision in the 
Court below, found that that will was a forgery. That 
therefore reduced the expectations of the three respondents 
to their interest in the property after the widows’ rights, 
should come to an end, and as a matter of fact after a time 
one widow died and a compromise was entered into with tiie 
approbation of the Court in respect of the rights of the other 
widow, the effect of which was to accelerate the time when 
the nephews became entitled to the inheritance. 


In the present suits in India the trial judge stated eleven 
issues. The first four of those issues were argued and dealt 
with by him. The point in substance upon which those 
four issues turned was whether or not the agreements were 
illegal or void on the ground that they dealt with an 
expectancy. The remaining seven issues were not dealt with 
by the learned judge. An application was made to him that, 
he should pronounce a decree giving effect to his determina¬ 
tion of the first four issues, which he declined to do upon the 
ground that there remained some issues in the case which 
had not been dealt with, one of them, for example, being 
an issue whether the plaintiff was entitled to a refund of the 
amounts which he had in fact paid or an}' of them, and 
another whether his rights were barred by limitation. 

The present appellant was advised that his best course 
was to obtain an immediate decree upon the four issues, 
which had been dealt with and appeared at that time to be 
the only substantial ones, in order that he might prosecute 
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his appeal to the High Court, and ultimately to Ifis Majesty 
in Council, and he therefore elected to abandon all the other 
issues, whatever they might lie; in fact, he never called 
any evidence in support of them, and a formal order was 
made upon his petition disposing of them all in that way. 
We are told, and very likely it may be so, that at that time 
the advice was largely influenced by the consideration that it 
was still thought to be an open question before their Lordships 
whether, apart from the Transfer of Property Act, it might 
he held competent to these heirs, according to the ordinary 
Hindu law, to contract to transfer, and ultimately to transfer 
their expectation, such as it was, and no doubt, it that was 
the real point of the litigation, it was worth while to abandon 
minor points in order to get that issue determined. Between 
the time when the decree was asked for and obtained and 


the present time there has been a decision of their Lordships’ 


Board in the case of Ilamath Kuar v. Indar Bahadur Singh. (1), 
and although, as it appears to their Lordships, it simply 
restates what had frequently been stated before, the appel¬ 
lant now recognizes that the last word has been said, so far 
as ho is concerned, about the possibility under Hindu law 
of such an interest being transferred. 


Under these circumstances an application was made to their 
Lordships by Mr. de Gruyther to allow the petition which 
had been presented to the High Court to be recalled, and the 
decree that was made upon that petition to be set aside and 
so to allow in some shape or form discussion, if not proof, 
of the remaining issues in the case, the object being to show 
that there were, or might be, circumstances in which it pos¬ 
sibly could be held that the time of the discovery of the 
illegality of the contracts was not the time when the con¬ 
tracts were made and the parties knew the law or must be 
presumed to have known it, but at a later date (what date 
their Lordships are not exactly told). It was urged that, if 
such circumstances could be suggested here, a view similar to 
that which the Board took in the case above mentioned might 
he taken in favour of the present appellant also. In that case, 
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(1) L.R. 50 I.A. 69. 
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J.c. however, there were special circumstances, wholly different 
1923 from those in the present case, circumstances which were 

annada proved ev i dence and were sufficient for their Lordships to 
Mohan roy act upon and to enable them to say that the discover}' in the 
Gour case was later than the date of the contract itself. There has 
mullick k een 110 suggestion anywhere in the course of the present 

- proceedings that any such facts occurred as could alter the 

view which must normally lie taken of the meaning of the 
word ' discovery*' and of the time at which that discovery 
must be held to have occurred. Not only so, but it was by 
the deliberate act of the appellant himself, for considerations 
which at the time were very likely wise considerations, that 
lie closed the door to any investigation of that issue at all. 
Their Lordships are content to dispose of the first point by 
saying that the additional issues cannot be gone into now 
and that upon the face of the matter the appeal must be 
dealt with upon the question whether, either under the 
Transfer of Property Act or under the Hindu law applying 
to purchases of expectations of inheritances, there is any 
ground upon which these contracts can be supported. 

Dr. Abdul Majid has developed these points, and his points 
appear to be two, setting aside for the moment the Transfer 
of Property Act, upon the ground that it deals with an actual 
transfer or conveyance and not with a contract to transfer. 
It is contended that there is nothing in the reason of the 
thing to prevent two parties, who are concerned in the way in 
which these parties were concerned, from entering into a 
it is admitted that there is authority in India to the contrary, 
admitted that there is no authority to be found anywhere 
which supports the view that such a contract is possible, and 
it is admitted that there is auhority in India to the contrary, 
the authority in question being Sri Jaganinada Raj'll v. Sri 
Rajah Pmsada Rao (1), which so satisfied the learned judge 
at the trial that he expressed his assent to the reasoning, 
without further discussion, and the High Court in its turn was 
satisfied also. The reasoning of that decision may well be 
summed up first in a quotation from the judgment of Wallis C.J., 


(I) I.L.R. 30 M. 554. 
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and secondly, in a quotation from that of his colleague, j. c. 
Tyabji J. The learned Chief Justice says (1): “On this l92 3 
question, looked at apart from authority, I should not enter- annada 
tain any doubt, as it seems futile to forbid such transfers of Mohan Roy 

V. 

GOUR 
Mohan 
MULLICK. 


expectancies if contracts to transfer them are to be enforced 
as soon as the estate fails into possession. In these circum¬ 
stances it seems to me that it is our duty to give effect to 
what we consider plain provisions of our statute law instead 
of following a course of English decisions which would appear 
to have been based, from the very first, on a regard for long 
established practice rather than on principle, ana to have 
failed to commend themselves to Lord Eldon. 


Then Tyabji J. says (2): “The Transfer of Property Act 
does not permit a person having expectations of succeeding 
to an estate as an heir to transfer the expectant benefits; 
when such a transfer is purported to be made an attempt is 
in effect made by the two persons to change with each other 
their legal positions, and an attempt by the one to clothe the 
other with what the Legislature refuses to recognise as rights, 
but styles as a mere chance incapable of being transferred. 
It would be defeating the provisions of the Act to hold that 
though such hopes or expectations cannot be transferred in 
present or future, a person may bind himself to bring about 
the same results by giving to the agreement the form of a 
promise to transfer not the expectations but the fruits of the 
expectations, by saying that what he has purported to do 
may be described in different language from that which the 
Legislature has chosen to apply to it for the purpose of con¬ 
demning it. When the Legislature refuses the transaction as 
an attempt to transfer a chance, it indicates the true aspect 
in which it requires the transaction to be viewed.” 

Their Lordships think that they are only following out 
numerous other passages which have been referred to in earlier 
judgments of this Board when they accept that reasoning and 
that conclusion. It is impossible for them to admit the 
common sense of maintaining an enactment which would 
prevent the purpose of the contract, while permitting the 


(1) I.L.R. 39 M. 554, 558. 


(2) Ibid. 559. 
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j c. contract to stand as a contract, or to see how by appealing to 
1923 s * 65 the Indian Contract Act, or to the nature of the 

bargain as a mere bargain de futuro, they could uphold it as 
annada . ^ . 

Mohan rov a contract when it is a contract to which, not only must 
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specific performance be refused under the Transfer of Property 
Act, but as to which damages can never be recovered, because 
the contract is not a performable contract until the realization 
of the expectation occurs. 


There is another way in which the learned counsel for the 
appellant puts the point—namely, that there is here a contract 
wholly distinguishable from any contract as to spcs suc- 
cessionis, because, after sarefully providing for all eventu¬ 
alities, the documents deal with the possibility of the widows, 
or one of them, relinquishing their life interests either jointly 
or severally, or selling them to the reversionary heirs, in which 
event from the date of the relinquishment or sale, the heirs 
would become the present owners of the estate by right of 
inheritance. It is suggested that this provision ought to 
be read as relating to a transaction with strangers, embedded 
in the middle of a much longer contract with the parties to this 
appeal and relating to their hopes of inheritance; in other 
words, that it should be treated as though it read: “Further, 
if we can obtain by purchase from total strangers to the 
family a portion of our late uncle’s property, then we under¬ 
take to sell it to you on the same terms as those upon which 
we have undertaken to sell our spes suceessionis. ” It is 
not necessary to discuss how far such a contract might be 
supportable, because it is quite plain upon the documents 
that this is not such a contract, and therefore the point, 
ingenious though it is, is sufficiently dealt with by dismissing it. 

The result, therefore, is that on all the points the appeals 
fail. As they have been consolidated in India and before 
their Lordships there will be one set of costs only, and the 
two successful respondents who appear by counsel will get 
that set of costs, and their Lordships will humbly advise 
His Majesty accordingly. 

Solicitors for appellant: Chapman-Walker & Shephard. 

Solicitors for respondent: Watkins & Hunter. 
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MAHOMED SOLAIMAN 


Appellant ; 


j. c. * 


AND 


BIRENDRA CHANDRA SINGH 

Deceased) and Others 


(since > 


Respondents. 


1922 

A'X~28 


[AND CONSOLIDATED APPEAL.] 


ON APPEAL FROM THE HIGH COURT AT CALCUTTA 


Sale for Revenue — Arrears—Entry in Collector's Book—Presumption of 
Correctness—Construction of Kabuliyat—Act A 1. of 1859, ss. 2, 3.— 
Indian Evidence Act (7. of 1872), s. 114. 

A holding was sold under the Bengal Land-revenue Sales Act, 1859, 
for arrears of revenue appearing from the hooks kept in the office of the 
Collector. The holder had taken over an existing holding, and thereupon 
had signed a kabuliyat dated November 10, 1802, agreeing to pay the 
annual jama, the date when the rent was due not being mentioned. 
The High Court held that no revenue was in arrear at the date of the 
sale, because the kabuliyat should be construed as establishing a letting 
under which the rent was payable, not at the end of the Bengali year, 
but on November 10 in each year:— 

Held, that there was an arrear of revenue, since the kabuliyat could 
not properly be construed as above mentioned, and the entries in the 
Collector’s books were to be presumed to be correct under s. 114 of 
the Indian Evidence Act, having regard to illustrations (e) and (/). 

The High Court having omitted to express an opinion on an issue 
whether the under-tenancies were protected under s. 12 of Bengal Act VII. 
of 1808, their Lordships repeated the observations in Tarakant Bannerjee 
v. Puddomoncy Dossee (1800) 10 Moo.I.A. 470, 488 to the effect that it 
was much to be desired that in appealable cases opinions should be 
pronounced upon all important points. 

Two consolidated appeals (No. 14 of 1922) from a judgment 
and two decrees (May 25, 1920) of the High Court reversing 
decrees of the Subordinate Judge (Second Court) of 
24 Pargannas. 

The appellant, who was the purchaser of holdings at an 
auction sale for arrears of revenue under Act XI. of 1859 
sued to annul the defendants’ under-tenures and to eject them. 
The defence was that there was no arrear of revenue, and 

* Present : Lord Piiillimore, Sir John Edge, Sir Lawrence Jenkins, 
and LjOkd Salvesen. 
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j. c. that in any case the under-tenures were protected by s. 12 
, 1922 of Bengal Act. VII. of 1868. 

Mahomed Subordinate Judge decided all issues in favour of 

Solaiman the plaintiff-appellant. Upon appeal the High Court reversed 

Birendra decision, holding that there was no arrear at the date of 

C ^ N N o D h RA ^ 1C sa ^ e; ^ earne d judges pronounced no opinion upon 

the Question whether the under-tenures were protected by 
the section above mentioned. 

The facts appear from the judgment of the Judicial 
Committee. 


1922. Nov. 9. Sir George Lowndes K.C . and Dube for 
the appellant. 

De Gruyther K.C. and Kenworthy Brown for the repre¬ 
sentatives of the first respondent to the first appeal. 

Wedlock for the first respondent to the second appeal. 

Nov. 28. The judgment of their Lordships was delivered by 

Sir John Edge. These are two consolidated appeals from 
two decrees, dated May 25, 1920, of the High Court at 
Calcutta, which reversed two decrees, dated January 31, 
1918, of the Subordinate Judge (Second Court) of the 
24 Pargannas. The decrees from which these consolidated 
appeals have been brought were respectively made in suits 
numbered 19 and 20 of 1917. In each of these suits the 
present appellant was the plaintiff, and some of the present 
respondents were the defendants in one of the suits and others 
of the present respondents were the defendants in the other 
of the suits. The suits were tried together, as were the 
appeals to the High Court. The suits are suits by an auction 
purchaser under Act XI. of 1859 of lands for ejectment of 
under-tenants and for mesne profits. 

The lands to which the suits relate are situate within the 
collectorate of the 24 Pargannas, a permanently settled 
District of Bengal, to which Act XI. of 1859 applies. On 
April 14, 1915, the Collector of the District issued notice 

and proclamation under Act XI. of 1859 that the holding 
No. 20a, which is the land now in question, would be sold 
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under Act XI. of 1859 for the realization of Rs. 6, 10 annas 
and 5 pies revenue in arrears from the year 13*20 b.s. The 
holding was sold by auction on May 17, 1915, and was pur¬ 
chased by the plaintiff, who subsequently received a sale 
certificate. The Government revenue for an arrear of which 
the holding was sold was the revenue for 1320 b.s. The 
defendants were at the date of the auction sale under-tenants 
of lands in the holding sold, and the plaintiff claims to be 
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entitled to eject them. 

The plaint and the written statement of Kumar Birendra 
Chandra Singh, a defendant in suit No. 19 of 191/, and tiie 
plaint and written statement in suit No. 20 of 1917, are in 
the printed record. 

In his plaints the plaintiff alleged that the Collector of the 
District, on May 17, 1915, put the holding No. 20a up for 
sale by auction under the provisions of Act XT. oi 1859 for 
arrears of the Government revenue, and that he (the plaintiff), 
having purchased it at the sale, and having obtained the sale 
certificate, had, under s. 37 of Act XI. of 1859, acquired it 
free of all encumbrances, and had become entitled to annul 
all the subordinate rights, and to recover khas possession of 
the holding by ejecting the tenants holding any subordinate 
right, and claimed a decree for ejectment and mesne profits. 
The defence, so far as it is now material, was that there was 
no arrear of the Government revenue to recover which the 
Collector was entitled to sell the holding, and that in any case 
the defendants were within the exceptions of s. 12 of Bengal 
Act, VII. of 1868; that, s. 37 of Act XI. of 1859 did not apply; 
and that the plaintiff was not entitled to eject the defendants. 
The Subordinate Judge fixed five issues, of which issues 
(2.) and (3.) are now alone material. Issue (2.) was as 
follows: “Is the sale valid and operative, and has the plain¬ 
tiff acquired any title under the same by his purchase? 
Issue (3.) was: “Are the under-tenancies of the defendants 
protected under s. 12 of Act VII. of 1868, and whether they 
can be annulled?” Their Lordships will later have some 
observation to make as to issue (3.). 

The Subordinate Judge found that there was an arrear of 


32 



250 


INDIAN APPEALS. 


[L. R. 


J. C 

1 922 

Mahomed 

SOLAIMAN 

V. 

Birendra 

Chandra 

Singh. 


Ihq Government revenue of Rs. 6. 10 annas 5 pies for 1320 b.s., 
■vvhieli entitled the Collector to sell the estate and that the 
sale was good, and that the defendants were not within the 
exceptions of s. 12 of Bengal Act VII. of 1868, and he gave to 
plaintiff a decree for possession and mesne profits in each suit. 

From these decrees the defendants in each suit appealed to 
the High Court. In the memorandum of appeal to the High 
Couit, in suit No. 19 of 1917, the third ground of appeal 
"as: That the Court below should have held that there 


m<“K* no arrears due tor which the sale could be held.” The 
seventeenth ground of appeal was: “That the Court below 
ought to have held that the tenure of this defendant has been 
existing from the time of the permanent settlement.” and 
the twentieth ground of appeal was: “That at any rate 
the Court below should have held that the tenure of this 
defendant is protected under the provisions of section 12 
of Act \ II. of 1868. The same grounds appear in 
the memorandum of appeal in suit No. 19. The High 
Court on appeal found that there was no arrear of the 
Government revenue which entitled the Collector to sell the 
estate and by its decrees dismissed the suits. From these 
decrees of the High Court these consolidated appeals have 
been brought. 

The first issue which their Lordships have to consider is 

was there an arrear of the Government revenue for 1320 b.s., 
which entitled the Collector to sell the estate? That is an 
issue which depends upon the evidence in these suits and 
not upon the decision of the Board on the facts found by the 
Board in Ilaji Buksh Elahi v . Durlav Chandra Ear (1), as 
the High Court apparently thought it did. 

There was no evidence as to when the holding, of which 
the estate sold by the Collector in 1915 formed part, was 
granted, but there is evidence that one Syed Abdul Ali, who 
had purchased the holding No. 20-1 in Mauza Paikpara 
from Srimati Dellorus Banu Begum on the 17th day of 
Bhadra 1269 b.s., appointed on September 15, 1862, Mokhtars 
to apply on his behalf to the revenue authorities for mutation 


(1) (1912) L. R. 39 I. A. 177. 
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of names in his favour, and that on November 10, 1862, J- c. 

he gave to the Deputy Collector the following signed aeknow- 1922 

ledgment of having received a patta: “I, Syed Abdul Ali, Ma ^^, ed 

do hereby acknowledge to have received a patta tor (17-5-4-2) solaiman 
of ground found by survey to be contained in the above birendra 
Holding and assessed at the rent of Company’s Rs. 20-12-4 C ” 1 ^ I J I RA 
per annum and I give this document as my kabuliyat, 
consenting to pay the above annual jama. Dated the 10th 
day of November 1862.” 

The patta was evidence of his title to possession. In 
exchange for the patta Syed Abdul Ali gave to the Deputy 
Collector on November 10, 1862, a kabuliyat which so far 
as is material was as follows: ‘‘This deed of kabuliyat is 
executed by Syed Abdul Ali to the following effect: That 
I have got a permanent mourasi patta in respect ot lands 
measuring 17 bighas 5 cottahs 4 chattaks and 10 gundahs 
the particulars of which are stated above, acknowledging as 
yearly rent thereof at Company’s Rs. 20-12 annas 4 pies. 

1 shall pay the rent year by year. Accordingly on receiving 
a patta I execute this kabuliyat. November 10, 1862.” 

Apparently, Syed Abdul Ali held direct from the Crown 
and not as an under-tenant, but whether his holding was 
recognized by the Government as an ‘‘estate” their Lord- 
ships do not know. Admittedly and obviously the holding 
of Syed Abdul Ali of 1862 was subsequently partitioned and 
after that partition the yearly revenue of the partitioned 
part which was sold by the Collector was Rs. 6, 10 annas, 

5 pies. 

By s. 2 of Act XI. of 1859, it is enacted that: “If the whole 
or a portion of a kist or instalment of any month of the era, 
according to which the settlement and kistbandi oi any mahal 
have been regulated, be unpaid on the first of the following 
month of such era, the sum so remaining unpaid shall be 
considered an arrear of revenue.” 


By s. 3 of that Act it is enacted so far as is material as 
follows: “Upon the promulgation of this Act, the Board of 
Revenue at Calcutta shall determine upon what dates all 
arrears of revenue and all demands which by the Regulations 
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and Acts in force are directed to be realized in the same 

manner as arrears of revenue, shall be paid up in each district 

under their jurisdiction, in default of which payment the 

estates in arrear in those districts, except as hereinafter 

provided, shall be sold at public auction to the highest 
bidder.” 

According to the notification of the Board of Revenue, 
in force at the date of the sale here in question, June 28, 
1914, was the day when the arrears of revenue which had 
become due tor 1320 b.s. should be paid. 

The kabuliyat given by Syed Abdul Ali in 1862 does not 
expressly state when the yearly revenue should be paid. 
The learned Subordinate Judge came to the conclusion that 
the letting was for the Bengali year, and having regard to 
Act XT. of 1859 and the notification of the Board of Revenue 
which was applicable at the time of the sale, he found that 
one year’s revenue, Rs. 6, 10 annas and 5 pies, was due on 
May 1, 1914, and was in arrear on May 17, 1915, and that 
the sale was consequently a valid sale. 


The learned judges of the High Court construed Syed Abdul 
Ali s kabuliyat of 1862 as a letting by which the yearly rent 
should be payable not at the end of the Bengali year but on 
November 10 during the tenancy, and finding that in that 
view of the case there was no revenue in arrear at the date 
of the sale, for which the estates could be sold, they held that 
the sale was invalid and dismissed the suit. 


In their Lordships’ opinion the learned judges of the High 
Court misconstrued the kabuliyat of 1862 in holding that by it 
the letting was a yearly letting from November 10 and not for 
the Bengali year, and incorrectly found that at the date of 
the sale there was no arrear of revenue for which the Collector 
could sell the estate. November 10, 1862, was merely the 
date when Syed Abdul Ali signed the kabuliyat; he had in 
September, 1862, taken over a then existing tenancy of the 
estate. It appears from the accounts in the Collector’s 
office that the tenancy was for the Bengali year. Although 
the accounts relating to this estate, which were kept in 
the Collector’s office, may not be in some matters easily 
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understood by those who are not familiar with the system of 
keeping accounts in Collectors’ offices in that part oi India, it 
has not been proved that they were not correctly kept by the 
native clerk in the office who was under the supervision of the 
Collector, who would understand what those accounts showed, 
and their Lordships are entitled to presume, and do presume, 
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under s. 114, illustrations (e) and (/), of the Indian Evidence 
Act of 1872, that they were correctly kept, and that there was 
a Government revenue of Rs. 6, 10 annas and 5 pies in an ear 
for 1320 b.s. to realize which the estate might have been, and 
was, in fact, sold on May 17, 1915, by the Collector. 

There remains to be considered the issue as to whether the 
defendants were or were not protected by the exceptions of 
s. 37 of Act XI. of 1859, or by the exceptions of s. 12 of Bengal 

Act VII. of 1868. 

The learned Subordinate Judge considered all the evidence 
in any way relating to the tenure of the defendants, and he 
found that none of those under-tenures was shown to have 
existed at the time of the permanent settlement, and that 
none of the defendants was within the fourth exception of 
s. 12 of Bengal Act VII. of 1868. With those findings their 
Lordships agree. It may, however, possibly be, as the plain¬ 
tiff’s case in his plaint apparently was, that this was the 
case of a sale of an estate under Act XI. of 1859 and not of 
a tenure not being an estate under s. 11 oi Bengal Act VII. oi 
1868, and consequently that the exceptions to be considered 
were’ the exceptions of s. 37 of Act XI. of 1859 and not the 
exceptions of s. 12 of Bengal Act VII. of 1868. That question 
has not been considered by either of the Courts below, and on 
the evidence before their Lordships they are unable to decide 
it. In these consolidated appeals, however, the question as to 
whether the defendants were within the exceptions of s. 37 of 
Act XI. of 1859 or were within the exceptions of s. 12 of 
Bengal Act VII. of 1868, is not substantially material, as it 
has not been proved that the third exception of s. 37 of Act XI. 
of 1859 or the third exception of s. 12 of Bengal Act VII. of 
1868 applies to the defendants or to any of them, and the 

wording of the fourth exception of s. 37 of Act XI. of 1859 and 
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of the fourth exception of s. 12 of Bengal Act VII. of 1868 
are lor present purposes practically the same, as it is not 
suggested that in any of these under-tenancies mines have 
been sunk, and the gardens of the fourth exception of s. 37 of 
Act XI. of 1859 must mean permanent gardens. There was 
some evidence that there were wells on the lands, but they 
seem to ha\e been very shallow and small wells, and not such 
uells as were meant by the fourth exception, and it has not 
been suggested that this exception would apply to them. 

1 be Subordinate Judge did not refer to the evidence of Baiju 
Nunia, who said that on one of these under-tenancies there was 
a two-storied pacca house. Probably the Subordinate Judge 
thought that that witness’s evidence was not worth considering. 
In their Lordships’ opinion it ivas worthless: No one else 
said that there w'as a pacca two-storied house on any of the 
holdings, and the witness, when he gave his evidence, was 
about eighty years of age and had been blind for ten years. 

Before concluding this judgment, their Lordships must 
allude to the fact that the learned judges of the High Court, 
before whom the appeal to their Court was heard, did not 
express any opinion as to whether the defendants or any of 
them were protected from ejectment by any of the exceptions 
of s. 37 of Act XI. of 1859, or of s. 12, Bengal Act VII. of 
1868. The issue on that subject was before them and they 
should have considered it and found upon it. Their Lordships 


will quote for the information of those learned judges what 
Lord Justice Turner, in delivering the judgment of the Board 
in Tarakant Bnnnerjee v. Puddomoney Dassee (1), said as to the 
dut} of High Court judges to pronounce their opinions on all 
important issues in cases before them. The Lord Justice 
said: The cause has not been decided in either Court on the 

principal point—whether the lands formed part of the jote 
tenure or of the talook. Their Lordships are unfortunately 
unable to decide this appeal finally by reason of this defect. 
The Courts below, in appealable cases, by forbearing from 
deciding on all the issues joined, not infrequently oblige this 
Committee to recommend that a cause be remanded which 


(1) (1866) 10 Moo. I. A. 476, 488. 



VOL. L.] 


INDIAN APPEALS. 


255 


might otherwise be finally decided on appeal. This is certainly 
a serious evil to the parties litigant, as it may involve the 
expense of a second appeal as well as that of another hearing 
below. It is much to be desired, therefore, that in appealable 
cases the Courts below should, as far as may be practicable, 
pronounce their opinions on all the important points. 

Their Lordships will humbly advise Ilis Majesty that these 
consolidated appeals should be allowed with costs, the decrees 
of the High Court should be set aside with costs and the 
decrees of the Subordinate Judge should be restored. 
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fVcctan lands-Claim to permanent Tenancy--Limitation -Adverse Possession 
—Statutory Restriction on Alienation—Bombay Act III. of 1874, s. 5. 


Persons who, and whose predecessors in title, have claimed to be, 
and were, tenants of service watan lands cannot acquire title to a 
permanent tenancy of the lands by adverse possession as against the 
watandars from whom they hold. 

Radhabai v. Anantrav (1883) L. L. R. 9 B. 198 distinguished and 
commented upon. 


Having regard to the prohibition, imposed in the interest of the State 
by Bombay Act III. of 1874, s. 5, against alienation by a watandar: — 

Quaere,whether even a stranger claiming under an absolute assignment 
from a watandar can acquire by adverse possession title against the 
grantor’s successor; also, whether, upon a contention that title has been 
so acquired, the Secretary of State for India in Council is not a necessary 
party. 


* Present: Lord Sumner, Lord Phillimore, 
Mr. Ameer Ali. 


Sir John Edge, and. 
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Appeal (No. 89 of 1922) from a judgment and decree 

of the High Court (June 17, 1918) reversing a decree of the 
subordinate Judge of Belgaum. 

The suit was brought by the first three respondents against 

t ie appellants and the remaining respondents, for rent and 

to lecovei possession ot certain land between sixteen and 

seventeen acres in extent, being sendee watan land of the 

respondents family. The appellants’ claim was that they 

ia< acc l llir ed a right to be perpetual tenants of the land 
by adverse possession. 


The tacts appear from the judgment of the Judicial 

Committee. 

The trial judge dismissed the suit, so far as possession was 
claimed, but upon appeal to the High Court that part of 
the decree was set aside, and a decree made in favour of the 
plaintiffs for possession and mesne profits. 


1923. June 8, li. Sir George Lowndes K.C. and Ken- 
worthy Brown for the appellants. Neither the agreement of 
1872 nor the award of 1894 affected the adverse character 
of the appellants’ possession under their claim of a per¬ 
manent tenancy; their title was complete under s. 28 of the 
Indian Limitation Act and the suit was barred. [Reference 
was made to Trimbak Ramchandra v. Shekh Gulam Zilani (1) 
and Ram Chunder Singh v. Madho Kumari. (2)] 

E. B. Raikes for respondents 1, 2 and 3. The claim was 
not barred by adverse possession. The appellants’ position 
was analogous to that of the holder of a permanent lease 
irom the mahant of a math; upon payment of rent to each 
successor of the grantor there was a continuance of the tenancy 
tor that successor’s life: Vidya Varuthi Thirtha v. Bcdusami 
Ayyar. (3) The decision in Trimbak Ramchandra v. Shekh 
Gulam Zilani (1) was based upon a misunderstanding of 
Radhabai v. Anantrav. (4) The tenants were entitled to 
possession, and no suit would lie to set aside their assertion 


(1) (1909) I.L.R. 34 B. 329. 

(2) (1885) L.R. 12 I.A. 188, 196, 


(3) (1921) L.R. 48 I.A. 302, 327, 

328. . • 

(4) I.L.R. 9 B. 198. 
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of permanent rights: N Union y Singh v. Rally Churn 
Battacharjee . (1) 

Sir George Lowndes K.C . in reply. 

July 10. The judgment of their Lordships was delivered by 
Sik John Edge. The suit in which this appeal lias arisen 
was brought on October 22, 1914, in the Court of the First 
Class Subordinate Judge of Belgaum by watandars tor the 
ejectment of the defendants from service watan lands in 
Mauza Bhivashi in Taluka Chikodi in the District of Belgaum, 
and for mesne profits. The defendants are not watandars, 
nor is any one of them a watandar, of the watan. The 
defendants 1 to 4 in their written statement allege that they, 
from before 1853, acquired adversely to the family of the 
plaintiffs a right to the possession of the lands m question 
as permanent tenants, and enjoyed that right tor more than 
twelve years before suit in the lifetime ot the father of the 
plaintiffs, and that “the cause of action arose in the year 
1865, when the plaintiffs’ grandfather died.” The title, if 
any, of the other defendants depends on the title of the 

defendants 1 to 4. 

The facts of the case will be briefly stated presently, but in 
order to see whether under those facts the defence of adverse 
possession is maintainable, it. is necessary to bear in mind 
what the law as to the alienation by watandar of his 
service watan lands was, in 1853, and has been down to the 
institution of this suit. 

Reg. XVI. of 1827 was passed by the Governor of Bombay 
in Council on January 1, 1827. Before that Regulation was 
passed a watandar could, apparently without the sanction 
of the Government, assign or mortgage his service watan 
lands and could grant to any one a permanent lease of them, 
but the effect of SS. 19 and 20 of that. Regulation was to pro¬ 
hibit, in the interests of the State, all such watandars Horn 
alienating in any way the service watan lands which they 
held as watandars. Sects. 19 and 20 of that Regulation 
applied to the lands in suit, and continued in force until they 

(1) (1874) L.R. 2.1.A. 83. 
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were repealed by Bombay Act III. of 1874. but the repeal did 
not make valid any alienation of service watan lands which 
had been prohibited by Reg. XVI. of 1827: Padapa Bin 
Bhujangapa v. Swamirao Shriniivas. (1) Sect. 5 of Bombay 
Act III. of 1874 now applies to the lands in question. That 
section is as follows: "V. No watandar shall, without the 
sanction ot Government, sell, mortgage, or otherwise alienate 
oi assign any watan or part thereof or interest therein to any 
person not watandar ot' the same watan. “ That section of 
Bombay Act III. of 1874 was passed, as was s. 20 of Reg. XVI 
oi 1827, in the interests of the State and not in the interests 
of the watandars only. The granting by a watandar of 
a right of permanent tenancy in lands of his watan would 
undoubtedly be an alienation within the meaning of s. 20 
of Reg. XVI. of 1827. 


The facts of the case may be briefly stated as follows. The 
lands in suit are service watan lands, and were in the pas- 
session of Appaji, who was the grandfather of the defendants 1 
and 2 and the uncle of the defendants 3 and 4. In 1853 
Appaji held those lands and other sendee watan lands of the 
watan as a tenant of Venkatrao, the watandar, at a yearly 
rent of Rs. 42. Venkatrao was the grandfather of the 
plaintiffs. Some of these lands which Appaji held as a yearly 
tenant were, in or before 1853, taken by the Government for 
the purpose of making a public road, and consequently 
Appaji and Venkatrao agreed to readjust the rent by reducing 
it to Rs. 36 a year. That agreement was embodied in a 
document, signed by Venkatrao on March 15, 1853. which 

as translated, is as follows: “In the service of Rajashriya 
Virajit Rajmanya Rajashri Appajipant Appa Saundalgekar 
residing at Nipani. Profound salutations of protege Ven¬ 
katrao Narayan Deshpande. Prant Kagal. Special repre¬ 
sentation is as follows. Further. Our Deshpandki land 
measuring 15 bighas, situate in Mouze Bhivshi, Prant afore¬ 
said, stands in the name of Ti. Rajeshri Dajipant Baba, 
and I am the owner of the same. So from before the said 
land has been given you for cultivation for a fixed rent of 


(1) (1900) L.R. 27 I.A. 80. 90. 
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Rs. 42 forty-two in Panali coin and at the time of survey a 
road is shown in the said land and in it some land was covered 
by the road. Therefore Rs. 6 six out of the said amount of 
rent are remitted to you and and said land is given you for 
cultivation by fixing a rent of Rs. 36 thirty-six in Panali 
coin per year. So from the Fasli year 1262 (1852-1853) 
you should pay every year thirty-six rupees the amount of 
said rent by four instalments, and you should cultivate the 
land permanently. In the interval we shall never interfere 
with the land (that is) with you. After you, your heirs also 
should pay the amount of rent according to the said agreement 
and permanently enjoy the land. We are entitled to receive 
the amount of rent of the land and we are not at all entitled 
to take away the land from you and you should not give ii 
up. Neither we nor our heirs will put forth any obstructions 
to act according to the agreement. The agreement is duly 
given in writing as above. Date 15 March, 1853 being 
Sur year 1253. Fasli year 1262. May you be gracious. 
This is the request. Venkatrao Narayanarao Deshpande, 
Sadal.” That document was attested and registered, and 
in accordance with it/Appaji paid the yearly rent of Rs.36 
to Venkatrao until Venkatrao died in 1864 or 1865. 

Venkatrao was succeeded as watandar by his son, Ram- 
Chandra, who was the father of the plaintiffs. After 
Venkatrao had died, one Gundo, in 1869, brought a suit 
against Venkatrao’s widow, to recover a debt which had been 
due to him by Venkatrao, and obtained against her a decree. 
In execution of that decree Gundo caused the land now in 
suit to be attached. Appaji intervened with an application 
to set aside the attachment on the ground that he held the 
lands as a permanent tenant, and thereupon the Court, on 
June 20, 1870, ordered that the landlord’s interest in the 
lands should be sold without affecting Appaji’s interest as 
a permanent tenant. At the sale, in execution of his decree, 
Gundo became the purchaser. It is not necessary to consider 
whether the Court had any power to order that sale. 

On January 17, 1872, it was agreed between Gundo 
and Appaji, by registered document, that Appaji, as the 
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permanent tenant of the lands in suit, should pay to Gundo 
the Rs. 36 rent and lor twenty years an additional sum of 
Its. 42 a year. The Rs. 36 and Rs. 42 were paid yearly from 
IN72 to 1890 to Gundo by Appaji and after his death by his 
son Waman, who was the father of the defendants 1 and 2. 


On May 16, 1887, Ramchandra, the father of the plaintiffs, 
w ho was then the watandar, executed a document, which 
was registered, by which lie purported to grant to one Sintre 
a permanent lease of the lands now in suit at a rent of Rs. 50 
a year, with a nazrana of Rs. 700, and put Sintre in possession 
ol the lands. This led to disputes between Sintre, Waman, 
Gundo and one Nana Babaji Patil, who claimed to have 
bought the lands in execution of some decree; the disputes 
were referred by those persons to arbitration. Ramchandra 
was not a party to that arbitration. In that arbitration 
Waman stated that he had been temporarily deprived of the 
possession of the lands. On January 1, 1894, the arbitrators 
made their award and by it ordered that Waman should pay 


Rs. 700 to Sintre, Rs. 340 to Gundo and Rs. 1150 to Nana 
Babaji, and should continue to enjoy the lands as a permanent 
tenant. That award was, on March 29, 1894, made a decree 
of Court. The payments so ordered were made by Waman. 
From 1895 to 1902 Waman paid the rent of Rs. 36 a year to 
Ramchandra. In Ramchandra’s receipts for those payments 
he acknowledged that Waman held the lands as a permanent 
tenant. In the Record of Rights of 1911-12 the defendant 1 
was entered as the permanent tenant of the lands. Upon the 
death of Ramchandra the defendants tendered to the 
plaintiffs the rent of Rs. 36 yearly as their rent as permanent 
tenants, but the plaintiffs refused to receive the money so 
tendered. Ramchandra died on October 29, 1902, and the 
plaintiffs succeeded him as the watandars. 


Upon the facts which have briefly been stated being proved 
the Subordinate Judge found that the evidence in favour of 
the permanent tenancy alleged by the defendants 1 to 4 was 
overwhelming. He stated in his judgment that: "It is 
undisputed that the land sued for is a Deshpande Vatan 
(Watan) Inam. There is no doubt that the original grantor 
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(Venkatrao) had only a life interest in it and had no power to J. c. 

lease it beyond his lifetime. Plaintiffs’ grandfather (Venka- 19 23 

trao), who passed (granted) the lease of 1853, died in 1864-5, MAD ^ KAO 

and the plaintiffs’ father (Ramchandra) had 12 years from Waman 

that time lor disputing the lease. Not having done so, G ekar 

plaintiffs’ right of disputing the permanent lease and of RaGhgnaTH 

claiming possession is barred. Rama v. Shamrao (1) ; Rad- venkatesh 

Dkshpande 

habai v. Anmtrav. (2)” The Subordinate Judge gave the - 

plaintiffs a decree for six years’ rent at the rate of Rs. 36 a 
year, amounting to Rs. 216, and otherwise dismissed the 
suit with costs. 

From that decree the plaintiffs appealed to the High Court 
at Bombay. The appeal was heard by Sir Basil Scott C.J., 
and Hayward J. Those learned judges stated that: “The 
only question which really arises in this appeal is whether 
the defendants can claim to have established a right to a 
permanent tenancy by adverse possession." They held that 
adverse possession commenced to run on the death ot Venka¬ 
trao, but they referred to the agreement ot January IT, 

1872, between Gundo and Appaji, and holding that Gundo, 
after the' purchase by him in 1870, represented the watandar 
so far as these lands in question are concerned, they decided 
that it was impossible to hold that adverse possession in 
favour of the person claiming to be a permanent lessee con¬ 
tinued to run after that agreement. If that decision were 
correct, as to which it is not necessary for their Lordships 
to express any opinion, Appaji and his son Waman were 
not holding adversely from January, 1872, until 1894. Those 
learned judges also held, and their Lordships think rightly, 
that there had been two breaks in the alleged adverse pos¬ 


session within twelve years of the death of Venkatrao, but 
they do not base the advice which they will give to His Majesty 
upon that fact. Those learned judges, in conclusion, stated 
in their judgment that; “It appears to us, therefore, that 
the defendants cannot, on a review of the occurrences during 
the lifetime of the plaintiffs' father (Ramchandra), contend 
that there has been any continuous adverse possession for 


(1) (1904) 7 Bom.L. Reporter. 135. 


(2) I.L.R. 9 B. 198. 
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12 years until the plaintiffs’ father’s death in 1902, which 
would entitle them to claim to occupy the land in suit as 
permanent tenants. It is not disputed that since 1902 the 
plaintiffs declined to accept, rent from the defendants, and 
that their suit has been filed within 12 years of their father’s 


Raghunath For these reasons we set aside the decree of the 

De E shp A and S e. Lower Court and P ass a decree in favour of the plaintiffs for 
- possession and mesne profits of the land in the occupation 

of the defendants,” with all costs. From that decree this 
appeal has been brought by the defendants 1 to 4. The 

other defendants are nominal respondents to this appeal; 

they have not appeared. 

One of the authorities upon which the Subordinate Judge 
relied for his decision that the suit of the plaintiffs was barred 
by limitation was Radhabai v. Anantrav. ( 1 ) That was a 

Full Bench decision of the High Court of Bombay in which 

Sir Charles Sargent C.J. delivered the leading judgment. 
The judgments of the late Sir Charles Sargent always deserve 
and receive careful consideration by the Board. The material 
point of that decision, so far as it has a bearing on the present 
case, is briefly stated in the headnote to the report of that 
case thus: ‘‘Held (1.), that, in the absence of fraud and 
collusion, adverse possession for twelve years during the 
lifetime of one holder of service watan lands is a bar to 
succeeding holders.” 


The lands there in cjuestion were service watan lands, to 
which s. 20 of Reg. XVI. of 1827 applied. The plaintiff there 
sued for the possession of service watan lands and for mesne 
profits. The defendants claimed to be in possession of the 
lands under a grant of 1838 to them of the lands made by 
the plaintiffs’ grandfather, who was, at the time of the grant, 
the watandar, and they pleaded limitation by adverse 
possession; the adverse possession relied upon by the 
defendants being apparently their having continued in 
undisturbed possession for a period of 12 years after the 
death of the grantor. The plaintiff’s case was that his 
grandfather, the grantor, had no power to make a grant 


(1) I.L.R. 9 B. 198. 
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of the lands except for his lifetime and that his (the plaintiff's) 
father had no authority to allow the lands to continue in the 
possession of the defendants. Sargent C.J. and Nanabhai 
Haridas J. had referred three questions to the Full Bench. 
It is only necessary to refer to the first of those questions, 
which was: ‘*1. Whether adverse possession for 12 years 
during the lifetime of one holder is a bar to succeeding 
holders.” The Full Bench decided that in the absence of 
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fraud and collusion, the first question should be answered in 


the affirmative, leaving what is to be considered 


an adverse 


possession to be determined in each particular case. The 
question and answer to it of the Full Bench would, when 
looked at in ignorance of the facts of the case, appear to be 
general and not confined to a case of an absolute assignment 
of service watan lands by a watandar to a stranger, who 
alleged that he had obtained title by 12 years ot undisturbed 
possession. It is necessary to see what that answer to the 


first question really meant. And for that purpose, it is, m 
their Lordships’ opinion, necessary to see what, the alienation 
then in question really was. It was not an alienation by a 
lease of a permanent tenancy to a tenant of the watan; it 


was a sale and absolute assignment to a stranger to the watan 


and to the family of the watandar, followed by a period of 
12 years after the death of the grantor, during which the 
stranger assignee was allowed by the successors ol the 
watandar grantor to continue in undisturbed possession of 
the watan lands. In either case the grant would be beyond 
doubt an alienation which was prohibited by s. 20 ot Keg. XVI. 


of 1827, but having regard to the facts of the case which was 
before Sir Charles Sargent C.J., and Nanabhai Haridas J., 
which justified their order of reference to the Full Bench, all 
that the Full Bench can be taken as having decided was that 
a stranger to the watan, who had got possession oi service 
watan lands by an absolute assignment to him by a grantor, 
who was at the time of the grant the watandar, could success¬ 
fully defend a suit for possession of those lands by a subsequent 
watandar by proving that after the death of the grantor he 
had been in undisturbed possession of the lands for a period 
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whether the answer of the Full Bench, 


j. c. ot 12 years. A careful consideration of Sir Charles Sargent’s 
1923 judgment ( 1 ), as given at p. 210 of the report, shows that 

Madhavrao uas consi dering the question referred to the Full Bench 

\\ a man trom the point of view of the grantee having been a stranger 

Saundal- 4 .. . _ . 

gekar 0 wa * an - It is not necessary for their Lordships to 

_ v ' decide in this case 

Raghunath . 

Venkatesh limited as it must have been to the case of a stranger to the 

- watan, setting up as a defence, 12 years* adverse possession, 

was or was not correct, although they are constrained to say 
that it is somewhat difficult to see how a stranger to a watan 
can acquire a title by adverse possession for 12 veal’s of 
lands, the alienation of which was, in the interests of the 
State, prohibited. Their Lordships may say, further, that 
if it was necessary for them to decide whether the answer of 
tiie Full Bench to the first question referred to that Bench 
was or was not correct it would be necessary for them to 
consider whether the Secretary of State for India in Council, 
as representing the interests and rights of the Crown in 
service watan lands, was not a necessary party to a suit in 
which a stranger claimed that he was entitled to those lands 
by a right of adverse possession. 


In the present case the defeuce of 12 years* adverse pos¬ 
session as permanent tenants is set up by persons who, and 
their predecessors in title, always claimed to be and were 
tenants of service watan lands, and in the opinion of their 
Lordships neither the defendants nor their predecessors in 
title could have acquired any title to a permanent tenancy 
in the lands by adverse possession as against the watandars 
from whom they held the lands. 


Their Lordships will humbly advise His Majesty that this 
appeal should be dismissed with costs. 

Solicitor for appellants: Edward Dalgado. 

Solicitors for respondents 1 , 2, 3: T. L. Wilson d Co. 


(1) I.L.R. 9 B. 198. 
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Oudh Taluqdari Estate—Construction of Deed of Settlement—"Heirs and 
representatives”—“ As provided by Act I. of 18(59, s. 22”—Mitakshara- 
Father devising self-acquired Property to Son Oudh Estates Act 
(/. of 18(59), ss. 15, 22. 

The holder of an Oudh taluqa in list 2 under Act 1. of 18(59 executed 
in 1871 a deed of settlement, which provided that after the deaths of 
himself, and the son and widow of his eldest son (to each of whom a life 
interest was given), his second son L. “and his heirs and representatives 
shall succeed to the entire estate, as provided by s. 22 of Act I. of 1 So 9. 
The transfer operated under s. 15 of the Act (as finally established b> 
Ghitlam Abbas Khan v. Amatul Fatima (1921) L.R. 48 I.A. 135) to take 
the estate out of the special limitations of descent, and the chief questions 
arising upon the appeal were, what estate or interest L. took under the 
settlement, and whether he could dispose of the estate by will: — 

Held, (1.) that L. took an absolute interest in remainder. The words 
“heirs and representatives’' were to be treated as words of limitation 
not purchase, and the words “as provided by s. 22 of Act I. of 18<»9 
could be rejected either as an idle attempt to derogate from the giant, 
or as words of description inappropriately used; thus avoiding a con¬ 
struction involving an attempt to create a line of succession impossible 
under the rule in the Tagore Case (1872) L.R.I.A. Supp. 4 1 . 

(2.) That L. took the estate as self-acquired, and not ancestral, 
property, and could dispose of it by will. Before the deed was executed 
the estate was held under the Act, and would have descended to a single 
heir thereunder and not according to the Mitakshara law; it was 
therefore unnecessary to decide whether in the case of a devise to a 
son of self-acquired property, which otherwise would have descended 
according to the Mitakshara, the son takes the property as ancestral 
or self-acquired, but the conflicting decisions of the High Courts on 

that question were reviewed. 

Appeal (No. 104 of 1922) from a decree of the Court of 
the Judicial Commissioner (April 4, 1919) affirming a decree 
of the Subordinate Judge of Moluinlalganj. 

The suit was instituted by Narain Singh, represented by 
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34 
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J.C.* 
1923 
July 3 



266 


INDIAN APPEALS. 


[L. R. 


J. C. 
1923 

Lal ram 
Singh 

V. 

Deputy 
Commis¬ 
sioner 
of Par- 
tabgarh. 


thp appellants, against Avadhesh Singh, a minor represented 

by the respondent, to recover possession of a taluqa named 
Rampnr Kaithaula. 

The material facts appear from Hie judgment of the 
Judicial Committee. 

Tht tiial judge dismissed the suit, and that decision was 
affirmed (though on different grounds) upon appeal to the 
< ourt ot the Judicial Commissioner. Th.e effect of the 
judgments in India appears from the present judgment. The 
question ot res judicata, one of the grounds of the decision 
ol the trial judge was not material to the present decision: 

• % ^ 9 

it is therefore not necessary to state the facts as to it. 


1923. June 4, 5, 7. Sir George Lowndes K.C. and Ken- 
worthy Brown for the appellants. The appellate Court rightly 
reversed the finding of a custom of lineal primogeniture, 
but erred in allowing a new defence based on the deed of 
1871 and the alleged will of 1888. The limitation to Lachman 
Singh and “his heirs and representatives .... as provided 
by s. 22 of Act. I. of 1869” was invalid under the rule in 
the Tagore Case (1), as laying down a rule of inheritance 
other than that prescribed by law: Rajindra Bahadur 
Singh v. Raghubams Kunwar. (2) If Lachman had a vested 
interest under the deed, it was merely a life interest: Tara- 
heswar Roy v. Shoshi Shikhareswar (3); Kristoromoney Dos- 
see v. Norendra Krishna. (4) Bhoobum Mohini Debya v. 
Hnrrish CJmndpr Chowdry (5) is distinguishable on the words 
of the deed; the decision helps the appellant as showing that 
a benignant construction should be adopted. Ghulam Abbas 
Khan v. Amatol Fatima (6) was also referred to. If, how¬ 
ever, Lachman took absolutely he took the estate as ancestral 
property and could not dispose of it by will. On this point 
reference was made to Mitakshara, Ch. I., s. 4, sub-ss. 1, 6, 28, 
and to the series of decisions in India referred to in the 
judgment of their Lordships. 

(1) (1872) L.B.I.A. Supp. 47. (4) (1888) L.R. 16 I.A. 29. 

(2) (1918) L.R. 45 I.A. 154. (5) (1893) L.R. 5 I.A. 138. 

(3) (1885) L.R. 10 I.A. 51. (6) (1921) L.R. 48 I.A. 135. 
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Dc Gruyther K.C., WaZlach and Dube for the respondent. 
[Their Lordships were satisfied that Lachman did not take 
otherwise than absolutely.] It was admitted that the estate 
was impartible by custom; Lachman accordingly took the 
estate under the settlement as impartible property, and the 
further descent of the estate was subject to that custom: 
Narindar Bahadur Singh v. Achul Rum (1); Janki Pershad 
Singh v. Dwarka Pershad Singhi (2) ; GhuUmi Abbas Khan v. 
AniatuI Fatima. (3) Consequently, even if Lachman took 
the estate as ancestral property he had the right ot alienation 
which attaches to impartible estate: Sartaj Kuan v. Deary 
Kuan { 4); Baijnath Prasad Singh v. Tej Bah Singh, (o) 
But Lachman did not take it as ancestral property; first, 
because he would not have taken under an intestacy, secondly, 


because if he had taken under the Act 
power of disposition. (Mayne’s Hindu 
referred to.] The Indian decisions, 
support the respondent on 1 his point. 


he would have had a 
Law, para. 275, was 
upon consideration, 
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Sir George Lowndes K.C. in reply. The effect of s. lo 
is that in Lachman’s hands the estate was not to be regaided 
as a taluqdari estate; no custom by which acquired property 
was impartible was set up. The descent is therctoie not 
governed by custom. On that point Murtaza Husain Khan v. 
Mahomed Yasim Ali Khan (6) is conclusive; Sitla Baksh 
Singh v. Sital Singh (7) accords with it. Lachman took the 
property as ancestral property. Under s. lo of the Act 

the estate is to be regarded as if Lachman had • bought 
it; further, the property was not acquired without detriment 
to the joint family estate, as it was paid tor by his fathei. 
[Mayne, para. 276, was referred to.] In the conflict ot 
authority in India, the long established view of the Calcutta 

High Court is right. 

July 3. The judgment of their Lordships was delivered by 
Lord Phillimore. The dispute in this case concerns the 


( 1 ) 

( 2 ) 

(3) 


(1893) L.R. 20 I.A. 77. (4) (1888) L.R. lo l.A. ol. 

(1915) L.R. 40 I.A. 170. (5) (1921) L.R. 48 l.A. 195. 

(1921) L.R. 48 l.A. 135. (6) (1916) L.R. 43 l.A. -69. 

(7) (1921) L.R. 48 l.A. 228. 
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succession to a taluqdari estate in Oudii, which at the time 

ot the confiscation was held by one, Raja Hanwant Singh, 

the ancestor of all the parties. Their position would best be 
explained by a short pedigree. 

Raja Hanwant Singh 
(died June 30, 1881) 


Lal Pertab Singh 
(died in 1857) 


= Dirgaj Kunwar 
(died in 1882) 


Lachman Singh 
(died July 18, 1888 ) 

I 


Ram Rampal Singh 
(died Feb. 28, 1909) 


Lal Ram Prasad Singh 
(died 1901) 

i 


Narain Singh 
(plaintiff) 


Ram Gulem Singh 

alias Ramesh died 

August, 1910 

/._ 

I 

Avadhesh Singh 
defendant-respondent 


Ram Dim Singh 


Ram Adhim Singh Three Sons 

(now appellants) 


I I I 

Avadhesh Singh Brijush Singh Suresh Singh 

defendant-respondent (alive) (alive) 

Narain Singh, the original plaintiff, is dead, and his three 
sons take his place as the present appellants. The defendant- 
respondent being a minor, is represented by the Deputy 
Commissioner as manager of the Court of Wards. 


The occasion tor the dispute arose upon the death of Ram 
Rampal Singh in 1909, on which occasion Ram Gulem Singh 
claimed the estate and procured mutation of names in his 
favour. He did not live long and was succeeded by the 
minor, whose interest is represented by the manager of the 
Court of Wards. In 1913, the plaintiff, Narain Singh, brought 
tiie present suit to dispossess him. 


The estate is one of those governed by the Oudh Estates 
Act, 1869, and is in list 2, defined by the Act as “A list of 
the Taluqdars whose estates according to the custom of the 
family on and before the thirteenth day of February, 1856, 
ordinarily devolved upon a single heir.” 

Hanwant Singh before he received his sanad had executed 


a deed of gift in favour of his grandson, Rampal Singh, of all 
his pioperties, except six villages. Disputes aving arisen 
as to the nature and operative effect of the gift, the Raja, 
on May 16, 1871, filed a suit against Rampal Singh in the 
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Court oi‘ the Deputy Commissioner of Sultanpur, praying 
for a declaration of his absolute proprietary right, notwith¬ 
standing the execution of the deed of gift. 

The grandson appeared and defended the suit; and there¬ 
upon a compromise was arrived at, which was embodied 
in an agreement between the parties, which again was eon- 
finned by a decree of the Court. In compliance with that 
agreement Hanwant Singh executed an instrument which 
may not inappropriately be called a settlement. This docu¬ 
ment provided that Hanwant Singh should tor his lito be the 
proprietor in possession of one ot the taluqdari estates. lie 
was to have no power to make a will, sale or transfer affecting 
the estate beyond his lifetime. Rampal Singh was to have 
another estate similarly for his life only. On the death of 
Hanwant, Rampal was to have the whole oi the taluqdaii 
estates, but again for his life only, except that he had power 
to make a certain provision for his widow or widows, >ons 
and daughters. 

If Rampal Singh predeceased Hanwant Singh. Dirgaj 
Kuar, mother of Rampal Singh, was to have Rampal s estate 
for her life. If both she and Rampal Singh died in the life 
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Of Hanwant Singh, Hanwant was to have the absolute pro¬ 
prietary right with the power of making a will, sale or transfer 
in accordance with the authority given by the Act of l*f,9. 
If, on the other hand, the order of deaths was that Hanwant 
Singh died first, and then Rampal Singh, in that event the 
mother was to be owner of the whole taluqdari estate for her 
life with similar restrictions. Then came the last limitations, 
which are the important ones in this case. The actual 
settlement was drawn up and executed in Urdu, and the official 
translation of this paragraph is as follows: “7. That on the 
death of the last three persons, i.e., Raja Hanwant Singh, 
Raja Rampal Singh and Dirgaj Kuar, the mother ot Raja 
Rampal Singh, Babu Bachman Singh, the second son of 
Raja Hanwant Singh, and his heirs and representatives, shall 
succeed to the entire Rampur Kaithaula estate, as provided 
by s. 22 of Act I. of 1869. But the said Babu Bachman Singh 

«hall not interfere in any way with the said llaqa, beside 

U 
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the* six villages which he has received under s. 8, during 

the lifetime of Raja Rampal Singh and his mother, Dirgaj 
Kuar. ” 

As the pedigree shows, Hanwant Singh died first, then the 

mother, then Lachman Singh, and lastly Rampal Singh, 

upon whose death it became necessary to determine who 

succeeded to the reversion. Rampal Singh seems to have 

died without leaving a son, but if he had left sons, they would 
have been excluded. 


s - 1 ;) °t the Act of 1869 provides as follows: “If 
any taluqdar or grantee shall heretofore have transferred or 
bequeathed, or if any taluqdar or grantee, or his heir or 
legatee, shall hereafter transfer or bequeath to any person 
not being a taluqdar or grantee the whole or any portion 
of his estate, and such person would not have succeeded 
according to the provisions of this Act to the estate or to a 
portion thereof if the transferor or testator had died without 
having made the transfer and intestate, the transfer of and 
succession to the property so transferred or bequeathed 
shall be regulated by the rules which would govern the 
transfer of, and succession to, such property if the transferee 
or legatee had bought the same from a person not being a 
taluqdar or grantee.” 


This transaction took place before the amending Act of 
1910; so that a transfer to a person who is not the imme¬ 
diate successor, even though that person be in the line of 

succession, operates to take the estate out of the special 

limitations of descent. The principle has been finally 

established by the case of GJiulam Abba$ Khan v. Amatol 

Fatima. (1) 

In these circumstances the original plaintiff Narain Singh, 
the father of the present appellants, claimed to succeed to 
the whole estate under the Mitakshara law of the Benares 
School, or alternatively under a will executed by Lachman 
Singh; and the original defendant Gulem Singh alias Ramesh 
set up as defences that the deed of settlement was invaild, 
that the plaintiff was estopped under the principle of res 


(1) L.B. 48 I.A. 135. 
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judicata, that the estate was impartible, that he was the heir 
according to the custom of the tribe or family, which he said 
was the custom of lineal primogeniture, that the alleged 
will of Lachman Singh was fictitious, and that in any event, 
Lachman Singh had no power to dispose of the taluqdari 
estate by will. Fortunately, for him, though he did not rely 
upon it at the time as a defence, he introduced among the 
documents which he filed, a will of Lachman Singh in his 
favour. In the event, he got a decision from the Subordinate 
Judge in his favour on the points ot res judicata, and the 
family custom of lineal primogeniture the Subordinate Judge 
further holding that the plaintiff had not proved that will of 

Lachman Singh on which he relied. 

The case then came on appeal to the Court ot the Judicial 
Commissioner. Here the learned judges agreed with tlu* 
Subordinate Judge that the will upon which the plaintiff relied 
had not been proved. But they disagreed with him in his 
decision as to res judicata and the family custom, which latter 
they held not to be proved. Nevertheless, they decided m 
the defendant’s favour because they held, contrary to his 
original submission, that Lachman Singh could validly dispose 
of bis property by will, he having, according to their views, 
an absolute estate in reversion and not a life estate only. 
Having thus allowed the defendant to reverse his original 
position to so large an extent, they, as it seems to theii 
Lordships, very properly gave him a decision without 

costs. 

On appeal to this Board the heirs of the original plaintiff, 
while not abandoning their father’s position that he was 
entitled as next heir either to Hanwant Singh or to Lachman 
Singh to the whole property, have also put forward a claim 
that the two sons of Lachman Singh were both of them heirs, 
and that they, as representing one of these sons, should have 

half the property. 

Now, for this purpose they had to abandon the original 

case, which was that Lachman Singh could dispose of the 

property by will and had disposed of it in their father’s 

favour. On the contrary they now say that he had only a 
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In this tangle of claims and defences, it appears to their 
Lordships that the points which now remain to he decided 
are these: 1. What estate or interest did Lachman Singh 
take under the settlement? If he took only a life estate, 
then the reversion descended to the heir or heirs of Hanwant 
Singh. If he took an absolute estate, then 2. Had he the 
power to dispose of it by will? and this question raises a 
new point which was not discussed in the Courts below. It' 
he could not dispose of it by will, then 3. Who are his 
heirs? In connection with this point, it would have to be 
decided whether the estate in Lachman’s hands was partible 
or impartible. 


Now as to the first point, it was strongly contended on 
behalf of the appellant, that the right way to read clause 7 
was to read it as an endeavour to fix the course of succession 
in the line prescribed by s. 22 of the Act of 1869, though 
the effect by virtue of s. 15 would be to take the estate out of 
the Act; and that, therefore, this was an attempt to create 
an order of succession unknown to the common law and 
unwarranted by the Act, which has been decided to be 
impossible by the judgment in the Tagore Cate (Jntindra 
Mohan Tagore v. Ganendra Mohan Tagore) (1), and by various 
subsequent decisions. 

It followed (so the argument proceeded) that the limitations 
were good so far as they gave Lachman a life estate, but that 
everything after this must be rejected as contrary to law, 
and that therefore the reversion to the estate after the death 
of Lachman remained undisposed of. 

It was also submitted that the point might be put in this 
way; the grant of a life estate to Lachman would not— 
supposing him to be out of the line of succession—necessarily 
operate under s. 15 as a destruction of the special taluqdari 
entail, and the settlement would anyhow be effective so far 
as it granted that life estate, but the transfer of the absolute 

ownership would operate under s. 15 to break the taluqdari 

•• / * r - 1 } T* s . A / 

, ( (1) (1872) L. R. I. A. Supp. 47. 
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•entail, and would therefore subject the property to the 
ordinary Hindu law of inheritance to which the taluqdari 
entail would be repugnant, and that therefore the further 
limitation by reference to s. 22 of the Act would he invalid 
and inoperative. Another suggestion was that the clause 
should he read as giving a life estate to Lachman and then 
the reversion to his heirs, who being unborn persons, could 
not take under Hindu law. 
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The words in clause 7 are undoubtedly difficult of construc¬ 
tion ; but their Lordships, in dealing with an instrument 
of this kind carrying out a decision ot the Court, ought to 
take for their guidance the rule that, it possible, such a 
document should be construed, ut res magis valeat quam 

pereat. 

On the whole, their Lordships are disposed to accept the 
construction which the Subordinate Judge and the appellate 
Court put upon this clause of the settlement. In the first 
place, they think that, to borrow a phrase lrom the hnglish 
law of real property, the words ‘ heirs and representatives 
are to be treated as words of limitation and not of purchase 
"that is, that they are merely intended to express the absolute 
estate which it was proposed to give to Lachman as dis¬ 
tinguished from the life estates which had preceded it. This 
being so, the later words in the sentence may be regarded 
•either as an idle attempt to derogate from the grant previously 
made and therefore to be rejected, or as words of description 
•only, stating the legal incidents which the grantor conceived 
to belong to the estate which he had granted. In this ease 
his mistake as to the legal consequences does not affect the 
grant which he has made. They r think, therefore, that 
Lachman received an absolute estate in reversion. 

The next point for consideration is whether Lachman 
•could dispose by will of the estate which was vested in him. 
This depends upon the question whether it was to be deemed 
ancestral property or self-acquired property. On this point 
their Lordships have little assistance from the Courts below. 
It could not have been considered by the Subordinate Judge, 
because the respondent was not then relying on Lachman’s 
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wiU. It probably was not argued before the appellate Court 
because counsel for the appellant had so little opportunity 
ot addressing himself to this new point. But the appellate 
Court, though without giving any reasons for it, did inci¬ 
dentally state its opinion that the property was self-acquired 
property. 

It appears that there has been great diversity of opinion 
in the High Courts in India as to the effect in a Mitakshara 
family ot a bequest made by a father of property which in 
the father’s hands was self-acquired, to his son. In Calcutta, 
in 1863, the point first arose in the case of Muddun Gopal v. 
Ram Buksh (1), when it was held that such property would be 
ancestral, and this has been followed in the later case of 
Hazari Mall Bobu v. Abandnath Adhurjya (2) (decided in 
1912). In Madras, upon the whole, the view seems to be 
that the father can determine whether the property which 
he has so bequeathed shall be ancestral or self-acquired, 
on the principle of “Cujus est dare ejus est disponers,” but 
that unless he expresses his wish that it should be deemed 
self-acquired, it is ancestral: see Tara Cliand v. Reeb Rain (3) 
and compare it with Nagalingam v. Ramachandra (4) and 
other cases. In Bombay, on the other hand, the principle 
of intention seems to have been accepted if it makes the pro¬ 
perty ancestral, but if there be no expression of intention 
it is deemed self-acquired: see Jugmohandas v. Sir Mangaldas 
Nathubhoy (5) and Nanabhai v. Achratbai. (6) At Allahabad 
the decision was that such property is self-acquired: see 
Parsotam Rao Tantia v. Janki Bax (7) (decided in 1907). 
Finally, in Oudli in the case of Rameshar v. Rukmin (8) 
(decided in 1909), after a review of all the cases, it was held 
that: Where self-acquired property is bequeathed to sons, 
in the absence of language clearly indicating the testator’s 
intention that the property should be held by the sons subject 
to the incident of survivorship, it should be presumed that 


(1) (1863) 6 South. W. R. 71. 

(2) (1912) 17 Cal. W. N. 280. 

(3) (1866) 3 Mad. H. C. 50. 

(4) (1901) I. L. R. 24 M. 429. 


(5) (1886) I. L. R. 10 B. 528. 

(6) (1886) I. L. R. 12 B. 122. 

(7) (1907) I. L. R. 29 A 354. 

(8) (1909) 14 Oudh Cases, 244. 
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each son takes an interest which passes to his heirs at his 
death. 

If the criterion were to be the intention of the father when 
he makes the gift, there is nothing to indicate that Hanwant 
Singh desired to make the estate ancestral property in the 
hands of Lachman. His expression of opinion or desire, 
whichever it may be, that the property should still be governed 
by the Act of 1869 would indicate the contrary view; because 
under the Act each holder of the estate has a power to give it 
or will it away. If, on the other hand, Hanwant should be 
treated as having intended the legal consequences of his acts, 
he had brought the estate under s. 15; and then the argument 
urged by counsel for the respondent founded on the words 
at the end of that section by which property is to be regulated 
by the rules which would govern succession to it, if the 
transferee or legatee had bought it, would have to be 
considered. 

But their Lordships deem it unnecessary to pronounce upon 
these points. It may he that some day this Board will have 
to decide between the conflicting decisions of the Indian High 
Courts, and it may be that when this time comes, this Board 
will prefer to go back to the original text ot the Mitakshara 
and put its own construction upon that text. It is not 
necessary to do so in this case. 

The principle upon which it is contended that such property 
should be deemed ancestral property, is that the son is onl> 
getting by his father’s will that which, but for the will, he would 
have received by descent according to the Mitakshara law. 
Now before Hanwant Singh made the settlement, the property 
was subject to the Act of 1869 and would have descended 
to a single heir in accordance with that Act, and would not 
have descended according to Mitakshara law or to those 
whom that law would designate as heirs. The principles, 
therefore, of Mitakshara law—if that law be as the High 
Court of Calcutta has thought and the appellant contends— 
owuld not apply to regulate the descent. Lachman, there¬ 
fore, took the property as self-acquired property and could 

dispose of it by will. 
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It becomes, therefore, unnecessary to consider who would 
be the heir or heirs of Lachman if he had died intestate. 

In result, their Lordships will humbly advise His Majesty 
that this appeal should be dismissed with costs. 

Solicitors for appellants: Watkins d- Hunter. 

Solicitor for respondent: Solicitor , India Office. 
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PHIROZSHAW BOMANJEE PETIT 

AND 

BA I GOOLBAI and Others . 


Appellant; 

Respondents. 


ON APPEAL FROM THE HIGH COURT AT BOMBAY. 


Apportionment-Deed of Settlement-Bents and Dividends-Apportionment 
between Settlor*s Executor and successive Beneficiaries — Intention — 
Construction of Deed—“Arising or accruing.’’ 

Under a deed of settlement executed in 1913 the questions arose 
whether income derived from rents and shares was apportionable de die 
in diem, (1) between the estate of the deceased settlor (who had retained 
a life interest) and persons beneficially entitled for a period of thirteen 
months after his death, and (2.) between those persons and persons 
beneficially entitled after that period:— 

Held, that the income was not so apportionable, since an intention to 
that effect was not expressed clearly and unambiguously in the deed; 
the words “arising or accruing” in the deed in reference to the 
income did not sufficiently show that intention. 

Judgment of the High Court affirmed. 

Appeal (No. 32 of 1922) from a judgment and decree 
of the High Court (March 31, 1919) affirming, subject to 
modifications not material to the appeal, a decree of that 
Court in its original civil jurisdiction. 

The decrees were made on an originating summons taken 
out by the respondents 1 to 4, the trustees of a deed of settle¬ 
ment dated August 1, 1913, made by Bomanjee Dinshaw 
Petit, who died on December 17, 1915. 

The question upon the appeal were whether income 

* Present ; Viscount Haldane, Lord Buckmaster, and Lord Parmoor- 
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derived by the trust from rents, and from interest and 
dividends on stocks and shares, was apportionable (1.) as 
between the settlor’s estate and the trustees, and (2.) as 
between the beneficiaries entitled to the income lor thirteen 
months after the settlor’s death and those entitled after that 
period. 

These questions depended upon parts of clauses 1 and 4b 
of the deed, the terms of which sufficiently appear from the 
judgment of the Judicial Committee. 

The trial judge (Kajiji J.) decreed (inter alia) that in the 
case of rent and interest or dividends from stocks and shares, 
there should be no apportionment in cither case, and upon 
appeal the decree was affirmed by Sir Basil Scott C.J. and 
Hayward J. The appellate Court was of opinion that neither 
the cessation of the settlor’s interest on his death, nor the 
expiration of the thirteen months’ period alter his death, 
could be treated as effecting transfers within the meaning of 
s. 36 of the Transfer of Property Act; and that, if they 
could be so treated, the provisions of the deed excluded the 
operation of that section. 

1923. June 8. Upjohn K.C., Tomlin K.C. and E.B. 
K dikes for the appellant. 

Clauson K.C. and R.J.T. Gibson for respondents 10 and 11. 

The arguments were substantially as to the construction 
of the settlement. Reference was made to Ex parte Smyth (1), 
and the notes thereto, also to Slack v. Sharp. (2) 

jne 28. The judgment of their Lordships was delivered by 

Viscount Haldane. Thus is an appeal from the High 
Court at Bombay, which had affirmed a decree of the same 
Court in its original jurisdiction. The questions decided 
had been raised by originating summons, taken out 1)3* certain 
of the present respondents, who were trustees of an inter vivos 
settlement dated August 1, 1913, and made by a wealthy 
Parse inhabitant of Bombay, one Bomanjee Dinshaw Petit, 
who died on December 17, 1915. 
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(1) (1808) 1 Swans. 337. 


(2) (1838) 8 A. & E. 366. 
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By this settlement the settlor had conveyed a large amount 
property to the trustees on trust (inter alia) and so far as 
is material for the purposes of the questions in this appeal, 
to receive the rents and profits, and. after making certain 
other payments, to make over the balance of income to the 
settlor himself during his life. After his death the trustees 
were to realize, by sale, conversion or otherwise, of the trust 
premises, certain sums, and, within thirteen months after 
tiie settlor s death, out of the balance of income from what 
remained, accruing within the first thirteen months, to pay 
to his widow, the first respondent!, from time to time and in 
such sums as she should reasonably require and the state of 
the income should permit, the total sum of Rs. 80,000 for 
purposes mentioned. The trustees were then to divide the 
remainder of the balance of such income arising or accruing 
during the first thirteen months after the settlor’s death, 
among the respondent, Bai Goolbai, the widow, the respond¬ 
ents, Jehangir and Dhunjibhoy, and the appellant, Phiroz- 
shaw, the settlor’s son, in equal shares; the capital and 
income, after the thirteen months, were, subject to the trusts 
stated, to go to other beneficiaries under the trust deed as 
therein provided. 


The settled property consisted of land and immovables 
specified in the first schedule to the trust deed; shares, 
bonds, and securities specified in the second schedule; and 
outstanding debts due to the settlor specified in the third 
schedule. 


Questions arose as to the interpretation of the deed, and an 
originating summons was taken out by the trustees to which 
the beneficiaries under the trust deed and the executors of a 
subsequent will made by the settlor were defendants. This 
summons raised a number of questions, of which two only arc 
now raised on the appeal to His Majesty in Council. The 
first of these two questions arose between the settlor’s 
executors and beneficiaries under the trust deed. It was 
whether an apportionment of the income of the settled 
properties, or any of them, should be made, as if the title 
to such income had accrued continuously, up to December 17, 
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1915, the date of the testator's death. It was contended for 
the executors that the whole income should be treated as 
accruing de die in diem, continuously, so that, although 
instalments, such as rents or interest, were not actually 
payable until after that date, the executors of the settlor 
who was to take during his lifetime should be held entitled 
to so much of what was not actually payable until alter his 
death as was to be attributed on this footing to his title down 
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to the date of his death. 

The second question was an analogous one. It was whether, 
as between those who took beneficially the income for 
thirteen months after the settlor s death, and those beneficially 
entitled to the income subsequently, a similar apportionment 
should be made as on January 17, 1917, being the date of 

termination of the thirteen-months’ period. 

The summons was heard by Kajiji J., who decided against 
the application of any principle of apportionment, excepting 
as to interest on the debts due to the settlor specified in the 
third schedule and such of the securities specified in the 
second schedule as bore interest. As to these, it was not 
disputed by the respondents that his view was right. He 
gave no reasons for his judgment. 

The case was heard on appeal by Scott C. J. and Hayward J., 
and these learned judges affirmed the decision of Kajiji J. 
The only question which now arises is whether there is 
applicable, under Indian law, any principle of apportionment 
which applies to rents and periodical payments, such as rents 
and profits from land, and the dividends and income arising 
from shares carrying income periodically payable, such as are 
specified in the second schedule. 

The point is raised on this appeal by one of the beneficiaries 
whose interest it might have been to contend that the principle 
of apportionment did not apply to the property in the first 
two schedules. He has, however, severed from his co-bene¬ 
ficiaries, and contends that the principle does apply, having 
regard to the terms in which the settlement is expressed, and 
this is the question which their Lordships have to decide. 

The English Apportionment Act of 1870 provides that after 
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its passing, all rents, annuities, and other periodical payments 
in the nature ot income are, unless it is expressly stipulated 
that no apportionment is to take place, to be considered as, 
like interest on money lent, accruing from day to day, and 
shall be apportionable in respect of time accordingly. But 
this Act does not apply in India, nor do any of the earlier 
English Apportionment Acts. It is common ground that 
the principle which applies in the present case is that of the 
original English law as it stood apart from statute. 

The older English law on the subject was stated by Lord 
Eldon in Ex parte Smyth (1) and is amplified in the learned 
note appended to the report of that case by Mr. Swanston. 
The latter traces it to the two propositions, that an entire 
contract cannot be apportioned, and that under such an 
instrument as, for instance, a lease with a reservation of 
periodically payable rent, the contract for each portion is 
distinct and entire. The rule, however, while applicable to 
periodical payments becoming due at fixed intervals, did 
not apply to sums accruing de die in diem. It did not, for 
example, apply to annuities or to debts. The distinctions 
drawn were often fine. But it is not necessary for their 
Lordships to discuss them, because it is plain that, however 
clear the principle which governed the character of proprietary 
and contractual rights, it was always open to a testator or 
settlor, with full power of disposition, to exclude its practical 
consequences. He had only to say that it was his intention 
that the person entitled to the fixed sum, payable only after 
the determination of the intermediate title, should account to 
those in whom that intermediate title was vested or their 
representatives. Such an expression of intention had, at 
least, the effect of creating a trust in equity, and might, in 
certain cases, be operative at law by giving a special character 
to the title to the periodical payments. It had the effect 
of making the question, in most instances, one merely of 
construction of the instrument. 

It is common ground that the old law in England, as referred 
to in 1818 by Lord Eldon in Ex \xirte Smyth (supra), was 

(1) Swans. 337. 
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the law applicable in India to the present case, and that 
under it the income from the property specified in the first 
two schedules was prima facie only apportionable it an 
intention to make it so was clearly discoverable in the trust 


deed and while the income arising- from the debts specified 
in the third schedule was apportionable. The only question 
which now arises is as to the former, and as to this their 
is no question of difficulty as to the general principle of 
law. The real controversy is as to whether there is not in 
the trust deed language which, by implication, imports that 
apportionment was directed by the settlor to take place. 

In order to answer this question their Lordships, therefoie, 
turn to the provisions of the instrument. 
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Under the first trust in the settlement the trustees are to 
get in the income of the whole of the property settled, from 
whatever the sources specified in the schedules arising, 
and to pay the balance to the settlor for and during the 
remainder of his life, “and down to his death.” The subse¬ 
quent direction is contained in the trust in the <h l cd 
numbered 4 (6). This is to pay to the widow within thirteen 
months of the settlor’s death out of the balance of the “income 
accruing within the first thirteen months” the Its. 80,000 
already referred to. The trustees are further directed to 
divide the remaining balance of the income “arising or 
accruing” during the first thirteen months after the settlor’s 
death among four beneficiaries named in equal shares. The 
direction in the deed operates under the form of a trust for 
sale. The balance of the proceeds of sale and the income 
to be derived from it, are to be held as subsequently directed, 
“except the income arising or accruing due for and within 
the first thirteen months after the settlor’s death, as to 
which there is reference back to the direction already quoted. 

It was argued for the appellant that the juxtaposition of 
the expressions “arising” and “accruing,” and the employ¬ 
ment of them in the language of the deed as if interchangeable, 
indicated that the income was intended to be treated as one 
the title to which was contemplated as accruing continuously. 
Moreover, it was said, if the trustees were to alter the character 
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ot tlie investments, they might, from time to time, vary the 
l ights of those beneficially entitled at their pleasure, and that 
this the settlor could not have contemplated. But their 
Lordships do not think that reliance can properly be placed 
on these arguments. The character of payments such as those 
diiected is prima facie discontinuous at common law. No 
doubt the settlor could have given directions which would 
have modified this character, or at least, have deprived it 
nt the consequences arising from its discontinuity. But 
such directions would have had to be clear and unambiguous 
in order to have had the result of varying the rights defined 
by the general law. Their Lordships can find no such 
distinctness in direction in the deed before them as would 
have been required to have this effect. 

They will accordingly humbly advise His Majesty that 
the appeal should be dismissed. The trust estate is very large 
and the trustees found it necessary to have the questions 
which have arisen decided by the Courts below. There the 
costs were allowed out of the estate. As regards the present 
appeal, their Lordships think that justice will be done if the 
appellant has no costs and the tenth and eleventh respondents 
who contested the appeal have their costs, as between party 
and part}’, out of the estate. The trustees do not appear 
separately on the appeal. They will be entitled to hare 
reimbursed to them any expenses to which they have been 
put by it. 


Solicitors for appellant: T. L. Wilson & Co. 

Solicitors for respondents 10 and 11: Latteij & Hart. 
Solicitors for other respondents: Sandersons & Orr Dignatns. 
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Appellants ; 
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LIMITED . . 


AND 

\ND 


COMPANY, ^ 

. . . 


Respondents. 


J.C* 
102 > 
JulyV'd 


[AND CONNECTED APPEAL.] 

ON APPEAL FROM THE CHIEF COURT OF LOWER BURMA. 

Alortgage-Priority-Mortgage to secure future Advances-Deposit of Docu¬ 
ments of Title—Subsequent Mortgagee not asking for Vhe Documents — 
Constructive Notice—Transfer of Property Act (IT. of 1882), ss. 3, 59, 
78, 79, 80. 

Where a mortgage made to secure future advances does not express 
the maximum sum to be secured thereby, the effect of ss. 79 and 80 of 
the Transfer of Property Act, 1882, is that the mortgagee does not 
obtain in respect of an advance subsequently made priority over a 
mortgage of the same property made before that advance, even if the 
second mortgagee has notice of the prior mortgage. It was, therefore, 
not material in the case to consider whether notice was to bo imputed 
to the second mortgagee because he had omitted to inquire for the 
documents. Sect. 78 was not applicable, as the omission does not induce 
the making of the further advance. 

A mortgage by deposit of documents of title, where validly made, is 
a “ mortgage” in the sense of the Act, including ss. 78, 79 and 80; in 
India there is no distinction between a legal and an equitable mortgage. 

Semblc, that a mortgagee who takes a mortgage in one of the towns 
mentioned in s. 59 (as amended by Act VI. of 1904, s. 4) without asking 
whether the documents of title are already pledged, has notice within 
s. 3 of the Act of 1882. In the case of a mortgage taken elsewhere, the 
question of notice depends upon the circumstances, including the 
remoteness from those towns. 


Consolidated Appeals (Nos. 148 and 149 of 1920) Irom 
seven judgments and decrees of the Chief Court ot* Lower 
Burma "(May 6, 1918), modifying, as to No. 148, and affirming, 
as to No. 149, decrees of the District Judge of Akyab. 

The main question arising in the appeals was whether 
in respect of certain advances made by the Bank of Bengal 
(now represented by the appellant bank) at Akyab on the 
security of a previous deposit by the borrowers of the docu¬ 
ments of title of immovable property the bank was entitled 


* Present : Viscount Finlay, Lord Dunedin, Lord Atkinson, Sir 
John Edge, and Mr. Ameer An. 
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to priority over registered mortgages executed in favour of 
the respective respondents before the advances in question 
were made but after the deposit with the bank. 

The material facts appear from the judgment of the Judicial 
Committee. 

The deposit in appeal No. 148 was of the documents of 
title of parcels of land in Pauktaw township, being in all of 
about 304 acres. The borrower signed a letter, in the terms 
set out in the judgment, making the documents collateral 
security for advances made or to be made to him; the letter 
was not registered. In appeal No. 149 the deposit was of 
the documents of title of lands at Myohaung, where the 
borrower resided, which was stated to be five or six hours by 
river launch distant from Akyab; the borrower signed no 
document upon depositing the documents with the bank. In 
both appeals the mortgages executed in favour of the 
respective respondents were duly registered. 

In the suits to which appeal No. 148 related the District 
Judge held that registration of the respondent company’s 
mortgage of June 1, 1914, was not notice to the bank. He 
made, as prayed by the plaintiff bank, mortgage decrees in 
respect of advances made by it in 1916, declaring that the 
mortgage to the bank was entitled to priority over the mort¬ 
gage to the respondent company. On appeal to the Chief 
Court the decrees were modified by declaring that the bank 
was entitled to priority over the respondent company’s 
mortgage only to the extent of Rs. 15,000, being the minimum 
amount due to the bank after June 1, 1914, and interest 
thereon, with consequent directions as to marshalling. 

In the suits to which appeal No. 149 related the District 
Judge by his decrees gave the respondents priority in respect 
of their registered mortgage of May 1, 1914, over advances 
made by the bank after that date. On appeal the decrees 
were affirmed. 

1923. March 5, 6, 8, 12. 13, 15. Micklem K.C., De 

Gruyther K.C. and Draper for the appellants. The mortgages 
by deposit with the bank were prior in date to the mortgages 
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to the respondents; the bank was therefore entitled prima 
facie to priority in respect of the advances by s. 48 of the 
Transfer of Property Act, 1882. Under that Act there is no 
distinction between a mortgage by deposit of documents bank ok 
of title made in one of the towns mentioned in s. 59, as amended IN “ IA 
by Act VI. of 1904 to include Akyab, and a mortgage by a u rai gvaw 

written instrument. The place where a contract of moit- - 

gage by deposit is made, not the situation of the land, is the test, 
of validity under s. 59: Srinath Roy v. Godadliur Das. (1) 

It was not suggested below that the letter accompanying 
the deposit in appeal No. 148 required registration; the 
respondents cannot now raise that contention or rely upon 
the subsequent, decision of the Board in Subramoman v. 

Lutchman. (2) Sect. 79 of the Transfer of Property Act, 1882, 
recognizes the validity in India of a moitgage covering future 
advances, and, with regard to cases in which a maximum 
sum is expressed, overrides the law in England as laid down 
in Hopkinsoiu v. Holt. (3) The section howevei is not 
exhaustive. The appellants’ priority under s. 48 is not 
excluded by s. 80. The words in that section “except in 
the case provided for by s. 79” mean “except in the case of 
a subsequent advance under a prior mortgage”; the excep¬ 
tion is not restricted to eases in which the prior mortgage 
expresses a maximum. Alternatively, s. 80 is dealing with a 
further advance secured by a fresh mortgage. That con¬ 
struction is supported by the marginal reference to “tacking,’ 
which is clearly an inapt word to apply to an advance under an 
existing mortgage: Coote on Mortgages, 8th ed., pp. 1-48, 

1250. But, in any case the respondents having failed to 
require production of the documents are not entitled to 
priority over further advances made by the bank without 
notice: CoWyer v. Finch (4) ; Northern Counties Fire In- 
surance Co. v. Whipp (5); Oliver v. Hinton (6); Walker v 
I.inom (7); Hudson v. Vrney. (8) Their conduct amounted 


(1) (1897) I.L.R. 24 C. 348. 

(2) (1922) L.R. 50 I.A. 77. 

(3) (1861) 9 H.L.C. 514. 

(4) (1856) 5 H.L.C. 905, 928. 
Vol. L. 


(5) (1884) 26 Ch.D. 482. 

(6) [1899] 2 Ch. 264. 

(7) [1907] 2 Ch. 104, 114. 

(8) [1921] 1 Ch. 98. 
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V enkat rangiah (1); Madras Building Co. v. Rowlandson (2); 
shan Maun Mull v. Madras Building Co. (3) ; Nan da Lai Roy 
v. Abdul Aziz. (4) The registration of the respondents’ mort¬ 
gages was not notice to the appellants: TUakdhari Lai v. 
Khedan Lai. (5) The law in India recognizes the giving of 
security for future advances; registration of an inter¬ 
mediate mortgage may not, take place until eight months 
alter the execution of a mortgage; if it deprives the further 
advance of priority it makes the system commercially useless. 
In re Bourke (6), the principle of which was recognized in 
Fuller ton v. Provincial Bank of Ireland (7), shows that Agra 
Bank v. Barry (8) cannot be treated as deciding that in the 
absence of fraud a registered mortgage always takes priority 
over one which is unregistered. The prior mortgagee takes 
priority until he gets notice: In re O’bunie. (9) 


Dunne K.C., W.F. W ebster and Pennell for the respondents. 
The decision of the Board in Subramonian v. Dutchman (10) 
is conclusive against the appellants in appeal No. 148. The 
respondents should be permitted to rely upon the point now; 
no parol evidence would have been admissible to rebut the 
contention. In appeal No. 149 there was no evidence to 
establish that the security given to the bank was to secure 
future advances. But in any case s. 80 excludes priority 
for a further advance (even without notice) except in the 
ease provided for by s. 79—namely, where the maximum 
to be secured is expressed, and that is not this case. The 
question whether the respondents had constructive notice 
does not arise. The plain construction of s. 80 is not affected 
by the marginal reference to “tacking”: Balraj Kunwar v. 
Jagatpal Singh (11) ; Punardeo Narain Singh v. Ram Samp 


(1) (1889) I.L.R. 12 M. 424. 

(2) (1890) I.L.R. 13 M. 383. 

(3) (1891) I.L.R. 15 M. 268. 

(4) (1916) I.L.R. 43 C. 1052. 

(5) (1920) L.R. 47 I.A. 239. 

(11) (1904) L.R. 


(6) (1881) 9 L.R. Ir. 24. 

(7) [1903] A.C. 309. 

(8) [1874] L.R. 7 H.L. 135. 

(9) (1884) 15 L.R. Ir. 189. 

(10) (1922) L.R. 50 I.A. 77. 
I.A. 132, 142. 
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Roy. (1) The Transfer of Property Act constitutes a code 
on the subject of mortgages in India, and effect should be 
given to it apart from considerations of English law: Rank 
of England v. Vagliano Brothers (2) ; Norendra Nath Sircar v. 
Kamalbasini Dasi. (3) The English decisions rest, on the 
distinction between the legal estate and equitable lights, 
but in India there is no distinction between legal and equitable 


mortgages. The respondents' conduct did not amount to 
‘•gross neglect** within the meaning of s. 78; in any case 
it did not “induce** the bank to make the further advances. 
Until after 1882, when the Act was passed, “gross negligence** 
in this relation was something amounting to fraud: Ifewitt \ . 
Loosemore (4); Northern) Counties Fire Insurance Co. v. 
Whipp (5); Ratcliff e v. Barnard. (6) A wider meaning was 
first given to the phrase in Oliver v. Hinton. (7) “dross 
neglect’* in s. 78 means that which in 1882 would have been 
treated as “gross negligence'* in England. Having regard to 
the registration system in India that which might lie gross 
neglect in England is not so in India: Rangasami Naikm v. 
Annamalai Mudali (8) ; in that case the previous Madras 
decisions referred to by the appellants were considered, and 
Monindra Chandra Nandi v. Troyluckho Nath Burnt (9), on 
which the respondents rely, was followed. Agra Bank v. 
Barry (10) is precisely applicable to this case, the position 
in Ireland as to registration being the same as in India. The 
appellants should have searched the register, and under s. 3 
must be taken to have notice of the registered mortgages; 
Tilakdhari’s Case (11) decided merely that registration was 
not necessarily notice to all the world. The appellants not 
having searched were as to subsequent advances “reduced 
to the rank of puisne incumbrancers'*: Hopkinsort v. 

Rolt. (12) 

Micklem K.C. replied. 


(1) (1898) I.L.R. 25 C. 858. 

(2) [1891] A.C. 107. 

(3) (1896) L.R. 23 I.A. 18. 

(4) (1851) 9 Ha. 449. 

(5) 26 Cli. D. 482. 

(6) (1871) L.R. 6 Ch. 652. 


(7) [1899J 2 Ch. 264. 

(8) I.L.R. 31 M. 7. 

(9) (1899) 2 Cal. W.N. 750. 

(10) L.R. 7 H.L. 135. 

(11) L.R. 47 I.A. 239. 

(12) 9 H.L.C. 514, 555. 
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July 10. The judgment of their Lordships was delivered by 
Lord Dunedin. These are two consolidated appeals. The 
facts in appeal No. 148 of 1920 are as follows: One Abdul 
Hakim on December 28, 1911, handed to the Bank of Bengal 
(now represented by the appellants the Imperial Bank of 


V. 

U Rai Gvaw India who took over their business) the following document: 
Thu & Co. & 

- Akyab, December 28, 1911. 

“To the Agent, Bank of Bengal, Akyab. 


“Dear Sir, 

“I beg to hand you the title deeds as at foot to be held 
as collateral security for the advances made by you or to be 
made by you to me hereafter. I further beg to submit you 
that all those title deeds as at foot deposited with you are 
free from encumbrances. 

“Yours faithfully, 

“Abdul Hakim II. ” 

“Details of Properties Referred to Above.’’ 


The schedule was not filled up. The bank thereafter made 
advances on current account from time to time. On June 1, 
1914, Abdul Hakim was indebted to the bank to the extent 
ol Rs. 24,500. His liabilities to the bank subsequently rose 
and fell; the minimum amount due at any one time being 
Rs. 15,000 on July 8, 1914. The liabilities rose by further 
advances. 

On June 1, 1914, Abdul Hakim, without the knowledge of 
the bank, executed a deed of mortgage of seven parcels of 
land r of which the titles had been handed to the bank, in favour 
of a firm who were the immediate predecessors in title of the 
respondents. This mortgage was registered. The mortgage 
was to secure Rs. 10,000. The respondents’ manager did not 
ask for any title deeds and believed the statement of Abdul 
Hakim that the properties were free from encumbrances. 

The tacts in appeal No. 149 of 1920 are as follows: One 
Maung Tha Baw deposited the title deeds of certain agricul¬ 
tural lands with the bank at Akyab, as security for advances 
made to him by the bank from time to time. His indebted¬ 
ness to the bank fluctuated from month to month. On 
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April 29, 1914, lie cleared liis account with the bank, but 
allowed his title deeds to remain in possession of the bank, 
and on May 23, 1914, took a fresh advance of Rs. 10,000. 

From that time onwards his indebtedness to the hank con¬ 
tinued up to the date of the suit. On May 21, 1914, without 
notice to the bank, during the time when he was temporarily u Rai Gyaw 
free from debt, Mating* Tha Baw executed a mortgage of _ 
■certain of the lands in favour of the respondents in this appeal, 
and this mortgage was duly registered at the sub-registration 
office at Myohaung where Tha Baw lives. The mortgage 
was for Rs. 30,000. 
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The point of contest in both cases is the question of priority 
■of the appellants, the bank, and the respective respondents in 
respect of their registered mortgages. v 

Before discussing the question or examining the judgments 
below, it is advisable to set out the sections of the Transfer 
of Property Act, 1882, on which the questions turn. By 
s. 58 (a) it is declared: ‘‘A mortgage is the transfer of an 
interest in specific immovable property tor the purpose of 
securing the payment of money advanced or to be advanced 
by way of loan, an existing or future debt, or the perform¬ 
ance of an engagement which may give rise to a pecuniary 
liability.” The section goes on to set forth and distinguish in 
turn simple mortgages (b), mortgages by conditional sale (c), 
usufructuary mortgages (d) and English mortgages (e). 

Sect. 59 provides: “Where the principal money secured 
is one hundred rupees or upwards, a mortgage can be effected 
Only by a registered instrument signed by the mortgagor, 
and attested by at least two witnesses”; then continues: 
“Nothing in this section shall be deemed to render invalid 
mortgages made in the towns of Calcutta, Madras, Bombay, 
Karachi, Rangoon, Moulmein, Bassein, and Akyab, by 
•delivery to a creditor or his agent of documents of title to 
immovable property with intent to create a security thereon. 

It is to be observed that there is here no distinction 

% 

between legal and equitable mortgages as in English law, 
where the legal mortgage will always prevail against the 
■equitable unless the holder of the legal has done or omitted 


37 
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to do something which prevents him in equity from asserting 
his paramount rights. 

Ihe various classes of mortgages are merely described, and 
then as regards mortgage by way of deposit of title deeds, that 
is spoken of as a known method. That that known method 

U Thu & Co" 113(1 consisted in applying the doctrine of English law that 

- such deposit effected a mortgage good against the mortgagor, 

although no actual conveyance of the property had been 
made, may be taken as certain. 


Imperial 
Bank of 
India 

V, 


Priority is dealt with in general terms by s. 48: “Where a 
person purports to create by transfer at different times rights 
in or over the same immovable property, and such rights 
cannot all exist or be exercised to their full extent together, 
each later created right shall, in the absence of a special 
contract or reservation binding the earlier transferees, be 
subject to the rights previously created.” This is what is 

expressed in the old maxim “Qui prior est tempore potior 
est jure.” 


But priority is specifically dealt with in ss. 78, 79 and 
80, which are as follows:— 

78. Where, through the fraud, misrepresentation or gross 

neglect of a prior mortgagee, another person has been induced • 

to advance money on the security of the mortgaged property, 

the prior mortgagee shall be postponed to the subsequent 
mortgagee. 

79. If a mortgage made to secure future advances, the 
performance of an engagement or the balance of a running 
account, expresses the maximum to be secured thereby, a 
subsequent mortgage of the same property shall, if made 
with notice of the prior mortgage, be postponed to the prior 
mortgage in respect of all advances or debits not exceeding 
the maximum, though made or allowed with notice of the 
subsequent mortgage. 

80. No mortgagee paying off a prior mortgage, whether 
with or without notice of an intermediate mortgage, shall 
thereby acquire any priority in respect of his original security. 
And, except in the case provided for by s. 79, no mortgagee 
making a subsequent advance to the mortgagor, whether 
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with or without notice of an intermediate mortgage, shall 
thereby acquire any priority in respect of his security for 
such subsequent advance.’’ 

Now upon the facts set forth the learned District Judge 
in appeal No. 148 of 1920 thought that two points and two 
points only arose: (1.) whether the registration of the respond- 1 
ents* mortgage was ipso facto notice to the bank, thus pre¬ 
venting the bank from making further advances upon the 
doctrine of Hopkinson v. Rolf (1); and (2.) whether the 
fact that the respondents in taking the mortgage did not 
ask for the title deeds, brought into play the provisions of 
s. 78. He decided the first question in the negative and the 
second in the affirmative. He then gave judgment in favour 
of the bank. He did not consider or discuss thje effect of the 
concluding words of s. 80. 

In appeal No. 149 of 1920 he held that: the two questions 
were the same. The first he decided in the same way, but the 
second he decided otherwise. He held that as the mortgaged 
lands were in the district where the concluding provision ot 
s. 59 did not apply, the bank were themselves negligent in 
not inspecting the register before making further advances 
and that this negligence on their part precluded them from 
putting forward negligence on the respondents’ part under 
s. 78. He therefore preferred the respondents. Again he 
did not discuss s. 80. 

The appeal in No. 149 of 1920 came on before the appeal in 
No. 148 of 1920. In that appeal s. 80 was mentioned, but 
was dismissed with the remark that it did not in any way 
supersede s. 79, and the question to be decided was declared 
to be whether in the circumstances the Court could impute 
gross negligence to the respondents and whether such negli¬ 
gence! was a proximate cause of the bank making further 
advances. The learned appeal judge who delivered the 
judgment then proceeded to consider the English decisions 
as to the necessity of a legal mortgagee requiring possession of 
the title deeds, without perhaps quite adverting to the fact 
that the question in England is not so much one of priority 
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(1) 9 H.L.C. 514. 
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in time as of the possibility of an equitable mortgagee being 
allowed to prevail over a legal. Having come to the con¬ 
clusion that in the English law there was no absolute necessity 


bank'of' t0 ret l uire production of the deeds, he argued that the case 
India became much stronger in the country where registration 

U Rai Gy aw existed, and he, therefore, came to the conclusion that the 


Thu & Co. 


omission in this case to ask for the title deeds was not negli¬ 
gence and dismissed the appeal. In appeal No. 148 of 1920 
he held that as lie had decided in appeal No. 149 of 1920, it 


1 olio wed that there was no negligence and preferred the 
respondents to all except the amount which represented the 
amount due to the bank before the date of the mortgage 
so far as not paid off. 

Before their Lordships the argument proceeded on some¬ 
what different and broader lines. The respondents based 
their case entirely on the concluding words ot's. 80. Applying 
these words they say the bank is a mortgagee who has made 
an advance subsequent to an intermediate mortgage and there¬ 
fore as this is not a case falling within s. 79 they cannot obtain 
priority therefor. All the discussion as to what is and what is 
not notice becomes unnecessary. The law being as it stands, 
s. 78 cannot have any application, because nothing done by 
them caused the bank to make the further advances. 


The appellants sought to rebut this argument in various 
ways. They first argued that the words of s. 80 “in the 
case mentioned in s. 79” meant mortgages to secure further 
advances or the balance of a running account . Their Lord- 
ships cannot accept this argument. They think that the 
words of s. 79 mean that the mortgage there referred to must 
express a maximum. The words “to secure further ad¬ 
vances, etc.,” denominate the different classes of mortgages, 
but to bring them under s. 79 they must have the common 
feature of a maximum expressed. As no maximum was 
expressed in either of the two cases here, the exception in 
s. 80 cannot apply. 

The appellants then argued that when a mortgage was to 
secure further advances, any advance when made was not 
truly a subsequent advance. The words of the section, in 
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their Lordships’ opinion, are destructive of this argument. 
‘'Subsequent” from the context must mean subsequent to 
the intermediate mortgage, and if that is so, then in tiie 
sense of the sectoin an advance when made after another 
mortgage granted becomes a subsequent advance. 

It was then argued that the equitable mortgage effected u Rai Gyaw 

• i 1 HU & CO. 

by deposit of title deeds was not a mortgage in the sense ox - 

the Act and that consequently the priority sections had no 
application. This seems untenable in view of the words of 
s. 58 (a). Unless the deposit of title deeds effects the transfer 
of an interest in a specific immovable property for the purpose 
of securing the payment of money advanced or to be advanced, 
it Is absolutely nothing al all. Further the concluding words 
of s. 59 actually use the word ‘‘mortgage” to denote the 
security effected by delivery of documents ol' title. 

The consideration, however, on which the appellants laid 
most stress was that it was evident that the Legislature wished 
to preserve the system of mortgaging by deposit of title 
deeds in the enumerated towns. Such mortgages are only 
really useful for the exigencies of business, especially in the 
timber and rice trades, where balances fluctuate from day to 
day. It would be impossible at each subsequent advance 
that there should be a search of registers, because the 
registers searched would be not only the registers in the 
town itself but all those where the security lands mentioned 
in the deposited title deeds might be situated, and the 
exigencies of business require immediate advances without 
a delay which might be of many days. Therefore it was 
pressed on their Lordships that they should give such an 
interpretation to the Act as would not defeat one ot its 
avowed objects. 

Such considerations while founded on views as to business 
which are obviously of the greatest practical importance 
would, in their Lordships’ opinion, be rather arguments for 
the invocation of the Legislature than an incentive to the 
putting of a forced construction on sections of an Act which 
in themselves were, in their Lordships’ judgment, capable of 
only one interpretation. It may, however, be not amiss to 
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j c. point out that, in their Lordships' view, the remedy is given 

J 923 * n an d that is by the insertion in the arrange- 

* ments for such mortgages of a maximum as indicated by s. 79. 

Bank of ^he i nser fion of such a maximum elides the result which 
In dia otherwise would obtain in terms of the case of Hopkinson v. 

U rai Gyaw Holt. (1) It is true that the subsequent mortgage must be 
Th u & co. ma( ] e with notice of the prior mortgage which includes the 

maximum. But a case like the present, where the lender 
look the subsequent mortgage without asking for the title 
deeds, would be met by s. 3 of the Act, which provides: “A 
person is said to have notice* of a fact when he actually 
knows that fact, or when, but for wilful abstention from an 
inquiry or search which he ought to have made, or gross 

negligence, he would have known it. 

Taking the case of appeal No. 148 of 1920 as the simpler, 
their Lordships would be prepared to hold that for a mortgagee 
taking a mortgage in a place where he knew that mortgages 
by deposit of title deeds were legal and usual and not to 
ascertain whether the title deeds were already pledged was 
such abstention from an inquiry which he ought to have 
made or such negligence as to infer notice in terms of the 
section. In the present case such a finding is unavailing, 
because s. 80, in saying “with or without notice,” makes 
notice immaterial. But if there had been a maximum then 


the exception would have applied and the case would have 
fallen under s. 79. Appeal No. 148 of 1920 has been taken 
as the simpler case, because the dealings are all within the 
town, but in appeal No. 149 of 1920, in their Lordships’ 
judgment, the result would have been the same. No doubt 
each case must be judged of according to circumstances. 
In parts of India remote from the enumerated towns, it would 
be out of the question to hold that there was a necessary 
duty in taking a mortgage to insist on the production of th-^ 
title deeds. Registration is sufficient production. But here 
the transaction was in Akyab, and the respondents knew 
that a deposit of title deeds in Akyab might involve lands 
situate outside Akyab and not very far remote. 


(1) 9 H. L. C. 514. 
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Upon this view of s. 80, s. 78 does not admit of any 
application. The bank, who had no maximum expressed so 
as to get the benefit of s. 79, took the risk of there being an 
intermediate mortgage. Their further advances could not in 
any sense be said to have been induced by any action of the 
respondents. 

For the reasons above given their Lordships think, though 
on different grounds from that given by the learned judges 
below, that these appeals fail, and they will humbly advise 
His Majesty accordingly. 


J.c. 
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The appellants will pay the costs of the appeals. 

The respondents’ petition for special leave to cross-appeal 
will be formally dismissed and no costs in relation to it must 
be charged in the respondents' bill. 


Solicitors for appellants: Waterho'iise & Co. 


Solicitors for first respondents: BrmnaU d' 


White. 


1923 

June 26. 


ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Limitation—Adverse Possession—Hindu charitabble Endowment Decree 
declaring Truest-Possession continuing after Decree-Pecovery of Trust 
Property—Indian Limitation Act (IX. of 1908), s. 10; Sch. T., 

arts. 134, 144. 

By a registered deed executed in 1890 tlie appellant’s grandfather 
endowed a chattaram with immovable property. In 1898 the first 
respondent purchased part of the property at a sale in execution of 
a decree against the appellant’s father, the then trustee, for debts 
• incurred by him; the purchaser and the other respondents who claimed 
under him had been ia possession since that date. In 1904, in a suit lo 
which the first respondent was a defendant, the appellant obtained a 


* Present: Lord Buckmaster, Lord Dunedin, Lord Carson, Sir John 
Edge, and Lord SAlveSen. 


SUBBAIYA PANDARAM 


Appellant ; 


AND 


MAHAMAJD MUSTAPHA MARACAYAR ) 


(since Deceased) and Others 


■ i 


Respondents. 
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decree declaring the validity of the trust. In 1913 the appellant, having 

been appointed trustee by the District Judge, sued the respondents for 
possession of the purchased property:— 

Held that the decree of 1904. did not operate as res judicata so as to 
preclude the respondents from asserting that the property was now 

1 ieirs ’ an(i that tlie suit wa ^ barred under either art. 134 or art 144 of 

the Indian Limitation Act, 1908. Seh. I.; the decree merely' empha- 

sized the fact that the purchaser's possession was adverse. Further, 

that under s. 10 of that Act a claim to recover trust property from an 

assigneefor valuable consideration with notice can be defeated by adverse 
possession. J 


Appeal (No. 84 of 1920) from a judgment and decree 
oi the High Court (August 31, 1916) affirming a decree of 
the temporary Subordinate Judge of Tanjore. 

The suit was brought by the appellant in 1913 against 
the respondents for possession of immovable property which 
had been dedicated to the endowment of a food chattaram 
and other charitable objects by deeds of trust executed 
in 1890 by the appellant’s grandfather. The first respondent 
had purchased in 1898 at a sale in execution of a decree 
against the appellant’s father; the purchaser and the other 
respondents, who claimed under him, had since been in pos¬ 
session. In 1904, in a suit to which the first respondent 
had been joined as a party at his own request, a decree had 
been made declaring the validity of the trust, but no steps 

had been taken in consequence of that decree prior to the 
present suit. 

The temporary Subordinate Judge of Tanjore dismissed 
the suit on the ground that it was barred by limitation, and 
that decision was affirmed, on appeal to the High Court, 
by Ayling and Srinivasa Ayvangar JJ. 


1923. April 27. Kenworthy Brown for the appellant. 
The purchaser was a party to the suit in which the decree 
of 1904 was obtained by the appellant and cannot deny 
the existence of the trust as affecting the property; the 
respondents consequently cannot allege that they subsequently 
held adversely the appellant trustee: Nasrat-Ullah v. Mujib- 
TJU-aJi. (1) Further, the statutoiy period ran against the 


(1) (1891) I. L. B. 13 A. 309, 315. 



VOL. L.] 


INDIAN APPEALS. 


297 


appellant only from the time when he became entitled to J* c - 

possession as trustee, and that was within twelve years of 1923 

the suit: Vidya Varutfai Thirtha v. Balusmii Ayyur (1); SU ^I VA 
Ishwar Shy am Chand Jim v. Ram Kanai Ghase. (2) Pandaram 

De Gruyther K.C. and Dube for the respondents. The Mahamad 

, , MUSTAPHA 

decree of 1904 did not prevent the purchaser s possession m A racayar. 
from continuing to he adverse: Singaravelu Mudaliar v. 

Cholck-a Mudaliar. (3) The time limited for executing the 
decree has long since passed. The period ot limitation tor 
the present suit ran against the successive trustees: Gnana- 
satnbanda v. Vein (4); Trimbak v. Narayan. (5) The de¬ 
cisions of the Board referred to by the appellant on this 
point are distinguishable; they related to mukarrari leases 
which were valid for the lifetime ol the grantor. It s. 10 
of the Limitation Act applies, the purchaser was an assignee 
for valuable consideration and the ordinary rules ot limitation 
apply: Chintamond Mahupatro v. Sarup Se. (6) The suit 
was barred by art. 134 and by art. 144; it was also barred by 
art. 11, having regard to ss. 280, 283, of the Code ot Civil 
Procedure, 1882. 

Kenworthy Brown in reply. In Singaravelu Mudaliar v. 

Chokka Mudaliar (3) there had not been, as in this case, a 
decree declaring that the property was subject to a trust. 

In Gnanasambanda v. Vehi (7) the claim was not contrary 
to the trust, but an adverse claim to be trustee. 

June 26. The judgment of their Lordships was delivered by 

Lord Buck&laster. The real question in this appeal is 
whether the suit is barred by the operation of the Indian 
Limitation Act. 

It was instituted by the appellant to recover, as against 
a purchaser under an execution sale and those who claimed 
under him, certain property which had by two deeds dated 
February 21, 1890, and December 13, 1894, been devoted 
to charitable purposes. The first of these two documents 

(1) (1921) L.R. 48 I.A. 302, .318. (4) (1899) L.R. 27 I.A. 09, 70. 

(2) (1911) L.R. 38 IJy. 76. (5) (1882) I.L.R. 7 B. 188. 

(3) (1922) 43 Mad. L. J. 737. (6) (1888) I.L.R. 15 C. 703. 

(7) L. R. 27 I.A. 69. 
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declared that the hell’s of the settlor in the order of primogeni¬ 
ture should be trustees and conduct the said charities. The 
settlor died in 1895, leaving him surviving his widow and 
Arunachellam, his only son. Arunachellam is the father of 
the present appellant. He was trustee of the charity, and 
having become involved in debt one of his creditors sued 
him and obtained a decree in execution of which the endow¬ 
ments of the chanty were attached. The settlor’s widow, 
on behalf of the appellant, who was then an infant, filed an 
objection to the attachment, but it was dismissed on the 
ground that during the lifetime of the appellant’s father 
he had no locus standi. In the same year another suit was 
instituted by the minor acting through the same next friend 
seeking to establish the validity of both the deeds, and while 
this suit was pending, the property was brought to sale 
under the decree against Arunachellam on March 22. 1898. 
It was purchased by Maracayar who is since deceased, and 
whose legal personal representatives are the respondents 
Nos. 4 to 8 of this appeal; the sale was confirmed on 
August 11, 1898, and delivery of possession was made to 
the purchaser, the settlor’s widow being removed from 
possession. From that day until the institution of these 
proceedings, the purchaser and those claiming under him 
have been in uninterrupted possession of the property. 

On December 31, 1900, it was declared in the second suit 
of 1897 (1) that the properties, including those seized under 
the execution sale, formed a trust estate for the purpose 
specified in the deed. On November 9, 1911, the appellant, 
who had come of age on August 6. 1910, petitioned the 
District Court asking for leave to bring a suit to remove Aruna¬ 
chellam from the office of trustee, and such leave was granted; 
the suit for removal was accordingly instituted, and on 
July 21, 1913, a decree was obtained removing Aruna¬ 
chellam, and the appellant succeeded as trustee. The present 
suit was then brought on July 23, 1913, to recover the 
property. Both the learned judge, before whom the matter 

(I) The respondent Maracayar had been joined as a defendant to that 
suit after his purchase. 
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first came, and the learned judges of the High Court have 
decided against the appellant, but on different grounds; 
the result of the decisions was, however, in their Lordships’ 
opinion, correct. 

There is no doubt that whatever period of limitation be 
assigned, the ful period had run before these proceedings 
were instituted, unless it could be alleged that by virtue of 
the proceedings to which reference lias been made, there was 


j.c. 

1923 

SUBBAJYA 

Pandaram 

V. 

MAHAMAD 
MU STAPH A 
Maracayar. 


some interruption in the period. 

Now the real argument in favour of the appellant was 
that in the presence of the purchaser it was declared that the 
trust had been validly created and that the property was, 
in fact, trust property, and it is suggested that this effects 
res judicata as against the respondents and prevents them 
from now asserting that the property is their own. Their 
Lordships do not think that the decree had that effect. At 
the mom,ent when it was passed the possession of the purchaser 
was adverse, and the declaration that the property had been 
properly made subject to a trust disposition, and therefore 
ought not to have been seized, did not disturb or affect the 
quality of his possession; it merely emphasised the fact 
that it was adverse. No further step was taken in consequence 
of that declaration until the present proceedings were 

instituted, when it was too late. 

A further argument has been put forward to the effect 
that the period of limitation begins to run afresh as each new 
trustee succeeds to the office, and in support. 1 ot that view 
reliance is placed on Ishwav Shyam Chand Jiu v. Ram Kamai 
Ghose( l),and Vidya Varuthi Thirtlia v.Balusami Ayyar (2), but 
those authorities do not assist the appellant. In each case they 
relate to the effect of an attempt on the part ot a trustee to 
dispose of the property by a permanent mukurrari lease. This 
he has no power to do, though he is at liberty to dispose of it 
during the period of his life and a grant made for a longer period 
is good, but good only to the extent of his own life interest. It 
follows, therefore, that possession during his life is not adverse, 
and that upon his death the succeeding trustee would be at 


(1) L.R. 38 I.A. 76. 


(2) L.R. 19 I.A. 302. 
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liberty to institute proceedings to recover the estate, and 
the statute would only run against him as from the time 
when he assumed the office. Such an argument has no 
relation to the case where, as here, property has been 
acquired under an execution sale and possession retained 
throughout. Their Lordships are, therefore, of opinion that 
this suit is barred either under arts. 134 or 144 of Sch. I to 
the Indian Limitation Act. The former fixes the period as 
twelve years where the suit is to recover possession of immov¬ 
able property conveyed or bequeathed in trust or mort¬ 
gaged and afterwards transferred by the trustee or mortgagee 
for a valuable consideration; and the latter assigns the same 
period where the claim is for possession of immovable property 
or any interest therein not thereby otherwise specially- 
provided for. 


This is not, in fact, a transfer by the trustee himself for a 
valuable consideration, though there is little difference in 
principle between a transfer under an adverse execution and 
a sale by the trustee himself, but disregarding that article, 
art. 144 covers the exact case. Further, s. 10 of the Limi¬ 
tation Act appears also to contemplate the exact position : 
it is in these terms: “10. Notwithstanding anything herein¬ 
before contained, no suit against a person in whom property 
lias become vested in trust for any specific purpose, or against 
his legal representatives or assigns (not being assigns for 
valuable consideration), for the purpose of following in his or 
their hands such property, or the proceeds thereof, or for 
an account of such property or proceeds, shall be barred by 
anv length of time.’’ And it shows that, where it is sought 
to follow trust property, as in the present case, on the ground 
that the person in possession knew that it was trust estate, 
the claim is not barred, excepting in a case of assigns for 
valuable consideration, and the exception shows that in that 
event the claim may be defeated by adverse possession. The 
purchaser in the present case is clearly within the terms 
of the exception, and consequently he is not prevented, bv 
reason of the fact that the property was to his knowledge 
trust property after the date of the decree, from relying on 
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the provisions of the statute which limit the time within 
which suits must be brought for recovery. 

Their Lordships will, therefore, humbly advise His Majesty 
that the appeal should be dismissed with costs. 

Solicitor for appellant: Douglas (Dual. 

Solicitors for respondents: T. L. Wilson cC* Co. 
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BOMMADEVARA NAGANNA NA1DU and , AppEUjAXTs; 

Another. ] 

and 

RAVI VENKATAPPAYYA and Others . Respondents. 

[CONSOLIDATED APPEAL. J 

ON APPEAL FROM THE HIGH COURT AT MADRAS. 

Cause of Action-Money recovered under Decree—Subsequent- Decision■ of I’rivy 
Council between same Parties—Absence of Reversal or Supcrsi ss-ion of 
former Decree—Madras Tenancy—Kent Recoverable. 

Money recovered under a decree cannot be recovered back in a fresh 
suit while the decree remains in force; if the decree has been reversed 
or superseded the money paid is recoverable. 

A District Court, affirming a Revenue Court, dismissed suits by a 
zamindar against tenants for the acceptance of pattas at asara or varam 
rates, it being held that certain cash rates had previously been agreed to. 
In 1908 the High Court reversed the District Judge, holding that the 
pattas tendered were proper. In 1914 the Privy Council set aside the 
decree of the High Court on the ground that the decision was one of 
fact and consequently could not be reversed upon a second appeal. 
Between 1908 and 1914 the zamindars in further suits had recovered 
under decrees rent for later faslis upon the Imsis of the decision of the 
High Court. In the present suits the tenants sued in 1910 for repayment 
of the amount by which the rent so paid exceeded rent at the rate found 
applicable by the decrees of the Revenue Court and the District Court:— 

Held, that the tenants were not entitled to recover the excess, since 
the decision of the Privy Council had neither reversed nor superseded the 
decrees under which the rents had been paid. 

Present: Lord Buckmaster, Lord Dunkdin, Lord ('arson, Sir 
John Edge, and Lord Salvlsan. 

Vod. L. 


J. C. * 
1923 
June 29. 


Y 



302 


INDIAN APPEALS. 


[L. R. 


J.C. 

1923 

Bommade- 

VARA 

Naganna 
NAIDU 

V. 

Ravi 

Venkat- 

APPAYYA. 


Shame Purshad Boy Chowdhury v. Hwfro Pars had Chowdhtfry (1863) 
10 Moo. I. A. 203 followed. 

Jogcsh Ch under Didt v. Kali Churn Daft (1876) I. L. R. 3 C. 30 
disapproved. 

Consolidated Appeal (No. 105 of 19*21) from a judgment 
and several decrees of the High Court (March 7, 1919) reversing 
decrees of the District Judge of Kistna. 

The consolidated appeal arose out of two sets of suits.. 
One set consisted of suits brought by the several respondents 
in 1916 against their landlords, the appellants, to recover 
the amount by which rent which they had paid in respect 
of faslis 1316 to 1322 under decrees in suits under s. 77 of 
Mad. Act I. of 1908 exceeded rent at the rate which informer 
suits had been decreed by the Revenue Court and the District 
Judge. The decree of the District Judge had been reversed 
in 1908, and rent at the rate claimed by the appellants decreed, 

but in 1914 the Privy Council (see L.R. 41 I.A. 258) had 
set aside the decree of the High Court and restored that of 
the District Judge. The second set consisted of suits by the 
appellants to recover rent in respect of fasli 1323. 

The facts appear more fully from the judgment of the 
Judicial Committee. 

The first set of suits was tried by the Subordinate Judge 
of Bezwada, the second by the Deputy Collector. In all 
the suits appeals were taken by the present appellants to the 
District Judge, who held that the tenants were entitled 
to recover. 

Appeals by the present appellants to the High Court were 
heard by the Chief Justice (Sir John Wallis) and Kumara- 
swami Sastri J.The learned judges held that the District 
Judge had rightly decided that under the Privy Council 
judgment of 1914 the tenants were entitled to recover the 
excess rent which they had paid; in so holding they adopted 
the view of the majority of the Court in Jogesli Chunder 
Duff v. Kali Churn Dutt (1) as to the effect of the judgment 
of the Privy Council in Shama Purshad Roy Chaivdury v. 
Hurro Purshad Ray Chowdu/ry. (2) They considered, however. 

(1) I.L.R. 3 C. 30. 


(2) 10 Moo.I.A. 203. 
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that the District Judge had wrongly assumed that the rate 
which the Revenue Court fixed for fasli 1315 governed the 
later faslis. The decrees in all the suits accordingly were 
set aside, and the suits remained for trial. 

1923. April 23. Dunne K.C. and Narasimham for the 
appellants. Reference was made to the two cases above 
mentioned, also to Mar riot v. Hampton. (1) 

The respondents did not appear. 

June 29. The judgment of their Lordships was delivered by 
Lord Carson. The appellants are the zamindars of North 
Vallur Estate in Kistna District, and the respondents are 
the occupancy tenants of certain villages in the said estate. 

In 1904 the zamindar, father of the appellants, brought 
before the Court of the Head Assistant Collector of the 
Bezwada Division, Kistna District, forty-nine summary suits 
under s. 9 of the Madras Rent Recovery Act, 1865, against 
the respondent raiyats to enforce the acceptance by them of 
pattas or leases of faslis 1314 and 1315 (1904 and 1905) which 
had been tendered to them. The zamindar demanded 
asara or varam rates for wet lands. The tenants on the 
other hand denied the claim of the zamindar, pleading that 
certain rates had been fixed in fasli 1292 (1882), which were 
alone recoverable and not the asara or varam rates (produce¬ 
sharing system) demanded by the zamindar. The suits were 
dismissed by the head Assistant Collector, Bezwada Division, 
finding as a fact that the conversion of the asara rates into 
cash payment in 1283 fasli, which was confirmed in 1292 
fasli, and had been acted upon ever since, was a permanent 
arrangement, and that the plaintiff (the said zamindar) 
was not therefore entitled to impose on the tenants pattas 
on the asara basis. On appeal by the zamindar, the District 
Judge affirmed the decrees of the Collector in respect of 
the finding of fact relative to the character of the arrange¬ 
ment of 1283 fasli, and upheld the orders dismissing the suits. 
On further appeal to the High Court of Madras, the High 

(1) (1797) 7 T.R. 269; 2 Sm.L.C. (12th ed.) 403. 
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Court set aside the orders of the lower Courts, holding; that 
“tlie pattas tendered by the plaintiff were proper pattas, 
and that the defendants must accept them.” 

The tenants, thereupon, appealed from the judgment of 
the High Court to His Majesty in Council, and on June 18, 
1914, the Lords of the Judicial Committee of the Privy 
Council set aside the judgments and decrees of the High Court 
on the ground that as there were concurrent findings of fact 
in the Courts below, an appeal to the High Court was pre¬ 
cluded by the Code of Civil Procedure, ss. 584 and 585. Their 
Lordships, however, ordered that the cases should be sent 
back to be remitted to the Court of the Collector for the draw¬ 
ing up of proper decrees and dealing with any other 
questions that might be outstanding in these actions between 
the partiies. The case before this Board is reported at L. R. 
41 I.A. 258, where the facts outlined above are more fully 
stated. Meanwhile during the pendency of the said appeal 
to His Majesty in Council the zamindar instituted similar 
suits for arrears of rent in respect of 1316 fasli to 1322 fasli 
under s. 77 of Mad. Act I. of 1908, and decrees were made 
against the tenants, all of which, except those of 1322 fasli, 
were realized in execution. No application was made for 
stay of trial of any of the suits pending the disposal of the 
appeal to this Board. The matters for determination in 
the present consolidated decrees raise questions as to the 
effect, if any, of the decision of this Board of June 18, 1914, 
on the subsequent judgments and execution thereunder. 

On the one hand, on October 2, 1914, the appellants 

brought the present suits against the respondents, claiming 
dry cash cist (rent) for dry lands and claiming ambaram 
(rent in kind, or its equivalent in money) for wet lands, whilst 
the tenants (respondents) contended that the zamindar was 
only entitled to dry cash rate on all the lands, and that the 
order of the Privy Council had so decided. 

On the other hand, the tenants (respondents) instituted the 
present suits against the father of the appellants, who now 
represent him, for a refund of amounts paid by them m 
excess of dry rates for the rents of 1314, 1316—1321 fasli. 
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•claiming that the said decision of the 
for 1315 fasli was to the effect that the 


Privy Council in suits 
zamindar was entitled 


only to dry rates as fixed in 1292 fasli, and that not only 
the decisions of the High Court but also those of the ( ollectoi 
and the District Judge, which were given subsequently on 
the strength of that decision, were void and ultra vires. 

In the zamindar’s suits the Deputy Collector of Bezwada 
decreed the suits, fixing the rent at the rate of Rs.6 per acre 
for wet land and rates varying from Rs.3 to Rs.2.8.6. for 
dry lands. On appeal, however, the District Judge of Kistna 
held that the Privy Council judgment operated as res judicata 
with regard to the claim for rent for future years, and he 
decreed a uniform rent of Rs.2.12 odd per acre. 

In the tenants’ (respondents’) actions for recovery of the 
excess of rent paid during the pendency of the appeal the 
Subordinate Judge of Bezwada on September 29, 1916, 

found in favour of the respondents (tenants). 

The decisions in both sets of cases were challenged, and 
appeals taken to the High Court of Madras, and both sets of 
appeal were heard together. 

On March 7, 1919 the High Court gave judgment. With 
regard to the suits instituted by the respondents for the 
refund of rent in consequence of the decision of the Judicial 
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Committee, the Court held “that the tenants (respondents), 
on reversal of the decree of the High Court by the Privy 
Council, became entitled to recover the rent which they had 
overpaid in the intermediate suits by reason of this decision, 
and remanded the suits for disposal according to law. 

The learned judges of the High Court based their decision 
mainly, if not altogether, on the authority of a case decided 
by this Board—namely, Shama Purshad Roy Chowdury v. 
Hurra Pursliad Roy Chowdury (1), as interpreted by the 
majority of the full Bench in Jogesh Chunder Dutt v. Kali Churn 
Dutt (2), to be referred to later. 

Their Lordships cannot agree with this view, nor do they 

consider that the case cited in evidence is an authority for 

the conclusions come to. It is clear and settled law, as 
(1) 10 Moo.I.A. 203. (2) I.L.R. 3 C. 30. 


39 
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stated in the former case at p. 211 of the report, that “money 
recovered under a decree or judgment cannot be recovered 
back in a fresh suit or action whilst the decree or judgment 
under which it was recovered remains in force; but this 
rule of law rests as their Lordships apprehend upon this ground, 
that the original decree or judgment must be taken to be 
subsisting and valid until it has been reversed or superseded 
by some ulterior proceeding. If it has been reversed or 
superseded the money recovered under it ought certainly 
to be refunded, and as their Lordships conceive, is recoverable 
either by summary process or by a new suit or action. The 
true question, therefore, in such cases is, whether the decree 
or judgment under which the money was originally recovered 
has been reversed or superseded?” 

Their Lordships entirely agree with this statement of the 
law, and, applying the test indicated, their Lordships can 
find no reason for holding that the decrees or judgments 
executed against the respondents were either reversed or 
superseded by the judgment of this Board of June 18, 1914. 
By that judgment their Lordships did not propose to deal 
with anything but the actual subject matter of the cases 
before them. In fact, the only point decided was that the 
High Court, under the circumstances, had no power to reverse 
the decisions of the Subordinate Courts. The facts in the 
case of Sham-a Purskad (1) were, in their Lordship’s opinion, 
entirely different. In that case the Judicial Committee, in 
applying the test already quoted—namely, “whether the 
decree ori judgment under which the money was originally 
recovered had been reversed or superseded,” were of opinion 
that it was plainly intended by the Order in Council in that 
case that all the rights and liabilities of the parties should 
be dealt with under it, and that it would be in contravention 
of the order to permit the decrees obtained pending the 
appeal on which it was made to interfere with this purpose. 

It was also pointed out that the plaint in which the original 
decree was recovered, described the interest recovered by the 

decrees under appeal as part of the same cause of suit, holding. 

(1) 10 Moo.I.A. 203. 
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therefore, that such decrees were mere subordinate and 
dependent decrees, which could no longer be held to have 
remained in force when the decree on which they were 
dependent had been reversed. It is no doubt true, as stated 
in the judgment of the High Court, that in the case of Jogesli 
Chunder Dutt v. Kali Churn Dntt (1) the decision reported 
in 10 Moore’s Indian Appeals was extended by a majority 
to apply to a case like the present, where it was sought to 
recover the difference between the enhanced rent recovered 
and the fixed rent which the tenant was bound to pay. But 
for the reasons already stated their Lordships cannot agree 
with the interpretation of the case in 10 Moore applied b\ 
the majority of the Court, and prefer the reasoning and 
conclusions set forth in the judgment of Garth C.J., which 

were concurred in by Jackson J. 

Their Lordships are therefore of opinion that in the 
tenants’ (respondents’) actions for the recovery ot the excess 
of rent the appeal should be allowed and the actions should 
be dismissed. In the suits by the appellants for the rent of 
a fasli subsequent to the decision of the Privy Council their 
Lordships see no necessity for referring the case back to 
the Court of the Honorary Suits Deputy Collector ot Bezwada 
as has been ordered by the High Court. That Court, by 
decrees of December 3, 1915, found that a suitable rate is 
Rs.G per acre, and the appellants have not before the Board 
questioned the amount- of such decrees. Their Lordships 
therefore think these decrees should be affirmed. 

Their Lordships will, therefore, humbly advise Ilis Majesty 
that these appeals should be allowed but without costs, either 
in the Courts before whom the suits were litigated or before 
this Board. 


Solicitor for appellants: Edivert'd Dalgado. 
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MAHARAJA OP KOLHAPUR .... Appellant; 

AND 

BALA MAHARAJ and Another . . . Respondents. 

[AND CONNECTED APPEAL.] 

ON APPEAL FROM THE HIGH COURT AT BOMBAY. 

Summary Settlement—La-nds held under* Treaty or on political TenureInam 
dliarmadaya”—Reference by Government to Hif/h Court-Bomboy Sufm- 
mary Settlement Jot (Bom. Act II. of 1863), s. 1, cl. 2; e.16 — Bombay 
R/cvcniui Jurisdiction Act (X. of 1876), s. 12. 

By the Bombay Revenue .Jurisdiction Act, 1876, s. 4, no civil Court 
is to exercise jurisdiction (inter alia) in the matter of any claim against 
the Government relating to lands held untfer treaty or on political 
tenure; by s. 12, on the trial or investigation of any claim which, but 
for the passing of that Act, might have been entertained by a civil Court, 
the Government may refer any question to the High Court for decision. 

In 1818 the British Government by sanad granted villages in two 
taluqas, and shortly after ceded the taluqas to Kolhapur State subject 
to the grants; in 1921 the ruler of that State granted further villages in 
the taluqas to the same grantee. By a treaty made in 1827 the taluqas 
were handed back to the British Government, which guaranteed the 
villages to the descendants of the grantee. About 1864 a summary 
settlement of the village was made with the grantee’s son. The 
Privy Council having in 1915 held valid an adoption made by the 
widow of the grandson of the grantee, the appellant represented to the 
Bombay Government that it was ineffectual in the absence of his 
consent; he contended that the lands were held under treaty or on 
political tenure, and consequently were excluded from the settlement 
by Bom.Act II. of 1863, s. 1, Cl.2. The Bombay Government thereupon 
referred to the High Court the question whether the settlement was 
valid:— 

Held, (1.) that the appellant’s claim was one in the matter of which 
s. 4 of Act X. of 1876 excluded the jurisdiction of the civil Courts, and 
consequently that the Government had power under s. 12 to refer 
the question to the High Court; and (2.) that the summary settlement 
was valid. Tire lands were not held under treaty but under the original 
sanads; the expression “inam dliarmadaya’’ in the grant, excluded the 
view that it was made on political grounds, and the occasional use of 
the words “jagir’’ and “saranjam” in correspondence could not 
derogate from the language of the grant itself; further, by s. 16 of Bom. 
Act II. of 1863, the question whether the lands were held on political 
tenure was to be determined by the Government, and as the settle¬ 
ment had been made after dispute as to the character of the holding, 


* Present : Viscount Cave, L.C., Viscount Haldane, Lord Parmoor 
and Lord Phillimore. 
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the Government must be takeu to have determined that the lands wc'ie 
not so held. 

Judgment of the High Court, affirmed. 


Consolidated Appeal (No. 88 of 1922)from a decision 
of the High Court (July 21, 1920) on a question referred to 
it by the Government of Bombay under s. 12 of the Bombay 
Revenue Jurisdiction Act (X. of 1876). 

The question referred was “Whether the application in 
or about the year 1863 of the summary settlement under 
Bom. Acts. II. and VII. of 1863 to certain lands then held by 


Shri Tatya Maharaj, which subsequently devolved upon the' 
late Baba Maharaj, was valid and legal.’ The facts appear 
from the judgment of the Judicial 1 ommittee. 

The High Court rejected a contention that the Government 


had not power under s. 12 of Act X. ol 1876 to refer the 
question, and held that the lands were not held under treaty 
or on political tenure so as to be excluded from the summary 
settlement by Bom.Act II. of 1863, s. 1, cl. 2. The judgment 


of the High Court, is reported at I.L.R. 45 B. 463. 
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1923. May 8, 10, De Gruythfr K.O., Sir Georye 

Lovmdes K.C., E. B. Bailees and T. B. Ramsay for the 
appellant. 

Upjohn K. C., Lux moor e K.C. , and Parikh for the first 
June 12. The judgment of their Lordships was delivered by 
respondent. 

Viscount Haldane. These are consolidated appeals from 
a decision of the High Court at Bombay on a question 
referred to it by the Government of Bombay, under s. 12 of 
the Bombay Revenue Jurisdiction Act. (X. ot 1876). T he 
question referred was whether the application in or about 
the year 1864 of the summary settlement under Bombay 
Acts II. and VII. of 1863 to certain lands then held by Shri 
Tatya Maharaj, which subsequently devolved on the late 
Baba Maharaj, was valid and legal. These Acts provided 
for the settlement of claims to exemption from payment of 
land revenue and for the guarantee of a title in perpetuity 
to the holder of the land, his heirs and assigns, without 
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restriction by Government as to adoption, succession or 
transfer. The Acts applied to holders of land the freedom 
of which from payment of land revenue had not been the sub¬ 
ject of formal adjudication, where the holders had consented 
to submit the terms and conditions of holding to summary 
settlement. But the Acts were not to apply where the land 
was held under treaty or was granted or held as a jagir or 

saranjam, or on similar political tenure, which was defined to 

# 

mean tenure created from or dependent on political considera¬ 
tions, the existence of which was to be determined by the 
Government. 

Sect. 12 of the Bombay Revenue Jurisdiction Act of 1876 
gave the Government a general power to refer questions 
arising in the investigation of claims which, but for the 
passing of that Act, could have been tried by a civil Court 
to the High Court at Bombay for decision. 

The circumstances under which the question which has 
arisen was referred to the High Court were these. Baba 
Maharaj died in 1897. In 1901 a dispute arose between 
the second appellant in the present appeals, Shri Bala 
Maharaj, as claimant to the lands the title to which is in 
controversy, and the first respondent, Shri Jagannath Maharaj, 
as to which of them was the validly adopted son of the late 
Baba Maharaj. Jagannath, who was then a minor, brought 
a suit in the Court of the First Class Subordinate Judge of 
Poona against Bala, who claimed to be the properly adopted 
son, to establish his own title. The special purpose of the 
suit was to have it determined that Jagannath had been 
validly adopted by Baba’s widow, and that it was conse¬ 
quently impossible for her to make, as she had endeavoured 
to do, a second adoption of Bala less than two months later. 

A point relied on by the latter in his written statement was 
that the approval of His Highness the Maharaja of Kolhapur 
was necessary to such an adoption, and that such approval 
not having been given, the earlier adoption was void. In 
July, 1906, the Subordinate Judge decided in favour of 
Jagannath, holding that he had been validly adopted as the 
son of Baba. It was held, as the consequence, that no title 
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or interest in the property of Baba had passed to Bala, and 
he was restrained by injunction from interfering with Baba’s 
property. The High Court at Bombay reversed this, but the 
Privy Council, differing, restored the judgment of the 
Subordinate Judge. 

To these proceedings the Maharaja, who was no party to 
them, finally took exception, and he and Bala made repre¬ 
sentations to the Government of Bombay to the effect that, 
as the adoption of Jagannath had not received the approval 
of His Highness, the adoption could have conferred no title 
to the property of Baba, and that it must go to Bala, whose 

adoption the Maharaja had approved. 

The Bombay Government thereupon referred the point 

raised by this claim to the High Court under s. 12 of the 
Bombay Revenue Jurisdiction Act oi lsTb. This section 
provides, as already stated, that if on the trial or investigation 
of any suit, claim or objection which but tor the passing of 
the Act might have been entertained by a civil Court, there 
arises any question on which the Government desires the 
decision of the High Court, it may cause a statement to be 
prepared and refer the question for such decision. But by 
s. 4 it is provided that no civil Court is to exercise jurisdiction 
(inter alia) in the matter of any claim against the Government 
relating to lands held under treaty, or to lands granted or 
held as jagir or saranjam or on other political tenure, or to 
lands declared by Government, or by any officer duly 
authorized in that behalf, to be held for service. Unless, 
therefore, the claim in the case before their Lordships tails 
within these words, it is said that, as a civil Court might 
have exercised jurisdiction, the 'Government had no power 


J. C. 
1923 

Maharaja 

of 

Kolhapur 

V. 

Bala 

Maharaj. 


to refer the question which arose to the High Court. 

Passing for the moment from the consideration ot the 
point as to jurisdiction which arises under this section, it 
will be convenient to refer in the first place to the history of 
the dispute. This is explained with sufficient accuracy in 
the statement submitted to the High Court by the Govern¬ 
ment of Bombay when defining the question referred. The 
history of the events which led to the reference to the High 
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Court appears from the following abridgment of that 
statement:— 

Shri Tatya Maharaj was a grandson of Shri Sidheshwar 
Maharaj, a learned and saintly man who at some date previous 
to 1800 was appointed by Chhatrapati Shivaji Maharaj III., 
the then ruler of Kolhapur, to be his spiritual preceptor. 
For the maintenance and dignity of the family of Shri 
Sidheshwar Maharaj hereditary grants of land had been 
made and hereditary honours, including the hereditary title 
of “Maharaj,” conferred upon him by the said Maharaja of 
Kolhapur. 

Upon the death of Shri Sidheshwar Maharaj in 1800, his 
property originally acquired from the Maharaja of Kolhapur 
was divided amongst his three sons, Baba, Nana and Bhau. 

Between 1813 and 1821 Bhau Maharaj (Sidheshwar’s 
youngest son) took an active part in Kolhapur politics, 
being then the Prime Minister of Kolhapur, and rendered 
valuable services to both the British Government and the 
Maharaja. 

Upon the downfall of the Peshwa, Sir Thomas Munro, in 
1818, when settling the Southern Mahratha Country which 
had fallen into the hands of the British Government, returned 
to Baba Maharaj (Sidheshwar’s eldest son) three villages in 
Chikodi, which were previously held by him, and by sanad 
dated August 2, 1818, granted to Bhau Maharaj, as “inam 
dharmadaya,” hereditarily three villages and one hamlet. 
The sanad stated that he was “great, worthy and a well- 
wisher of the Company’s Government.” The villages and 
hamlet so granted were Kerur, HebaL, Kadapur and Kochari, 
in the taluqas of Chikodi and Manowlee. This grant was 
subsequently confirmed on October 24, 1819, by a sanad in 
the same terms signed by the Honourable Mountstuart 
Elphinstone. 

In a letter dated June 28, 1818, addressed to the Honour¬ 
able Mountstuart Elphinstone, Sir Thomas Munro referred 
to the above grant (which he was then proposing to make) as 
“the new jahagir,” and in his subsequent report to the same 
officer on the state of the Southern Mahratha country, dared 
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August 28, 1818, Sir Thomas Munro stated that the villages 

were given to Bhau Maliaraj as a Jahagii. 

By a private letter dated August 2, 1818, Sir Thomas 
Munro informed His Highness the Maharaja ol Kolhapui that 
Bhau Maliaraj being a particular friend of the Honourable 
Company, it had been deemed necessary to make him the 
above grant. 

On August 2, 1818, Sir Thomas Munro wrote an official 
letter to His Highness the Maharaja of Kolhapur referring 
to the above grant and the assistance given by Bhau 
Maliaraj, and in a letter dated August 15, 1818, and also 
addressed to His Highness the Maharaja, the Collector of 
Dharwar also referred to the services ot Bhau Maliaraj and 


characterised him as “a very worthy man indeed. 

On October 25, 1818, His Highness the Maharaja rewarded 
Bhau Maliaraj for his political services by a gilt ot a lakh of 
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rupees. 

In 1818 the said taluqas of Chikodi and Manowlee were 
made over by Sir Thomas Munro to His Higness the Maharaja 
of Kolhapur subject (inter alia) to the grants made as above 

stated. 

In 1821 His Highness the Maharaja of Kolhapur granted 
to Bhau Maliaraj ten villages, several of which were within 
the said taluqas of Chikodi and Manowlee. 

On January 24, 1826, a treaty was concluded between 
the British Government and His Highness the Maharaja ot 
Kolhapur which, after reciting that a treaty had been 
concluded in 1812 and that certain misunderstandings had 
arisen, declared, with a view to the removal of such mis¬ 
understandings and to the confirmation of the alliance, that 
the British Government acknowledged that the Districts ot 
Chikodi and Manowlee, which had been transferred to His 
Highness by a sanad under the signature of Sir Thomas 
Munro, were ceded to His Highness in full sovereignty, 
His Highness the Maharaja engaging on his part to respect 
the rights and privileges of the jamindars, inamdars and 
watandars of those Districts. The treaty further declared 
by art. 7 as follows: “The Raja of Kolhapur promises 
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to continue to Bliau Maharaj aiul Baba Maharaj their 
respective lands and rights agreeably to the Schedule 
annexed. ,The guarantee of the British Government 
to the enjoyment of the above lands and rights shall only 
continue during the lifetime of the above-mentioned persons, 
but the rights of their descendants as founded on sanad or 
custom shall not be prejudiced by the cessation of the said 
guarantee.” 

This treaty was ratified by the Governor-General in 
Council on March 10, 1826. The schedules, a copy of which 
was sent to Bliau Maharaj, included the villages granted to 
him by Sir Thoms Munro in 1818 and the villages granted 
to him by His Highness the Maharaja of Kolhapur in 1821. 

Nana Maharaj (the second son of Sidheshwar) had died 
without issue in 1816, leaving a widow. By order dated 
January 31, 1826, the Sir Collector and Political Agent, 

Dharwar, dealt with the succession to the share of Sidheshwar’s 
property which came to Nana upon partition after the death 
of the former. The order laid down that the widow was 
entitled to enjoy the property during her life, but that she 
had no right to deal with if by way of gift, sale or mortgage; 
that she was not to make any adoption, and that after her 
death the property was to go to Baba Maharaj and Bhau 
Maharaj and their sons. This property was included in the 
schedule to the treaty of 1826. 

A further treaty between the British Government and the 
Maharaja of Kolhapur was signed on October 23, 1827. The 
treaty recited the treaty of 1826 and stated that His Highness 
had uniformly evinced a total disregard of the friendship of 
the British Government and in violation of the conditions 
contained in art. 4 of the treaty of 1826 had repeatedly 
infringed the rights of the inamdars and watandars of the 
taluqas of Chikodi and Manowlee, and that it therefore 
became necessary that His Highness should give back to the 
British Government the said taluqas ‘‘in the same state in 
which he received them,” and that His Highness thereby 
agreed so to do. Art. 3 provided as follows: “In the 
7th article of the said treaty the possessions of Bhau Maharaj 
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and Baba Maharaj were guaranteed to them for the terms of 
their respective lives only (provisions being made that the 
rights of their descendants, as founded on sanad or custom, 
should not be prejudiced by the cessation of the said 
guarantee) . As, however, IIis Highness has never ceased to 
annoy and distress these persons by seizing their villages and 
other property, it has been deemed necessary to extend the 
guarantee of the British Government to their descendants, 
and His Highness accordingly engages never to molest 

them.” 

The taluqas of Chikodi and Manowlee accordingly passed 
into the possession of the British Government, but the 
Political Agent raised the question whether Government 
should retain the whole benefit of art. 2 of the treaty of 
1827, which provided that the two taluqas should be given 
back to the British Government in the same state in which 
His Highness received them, or whether subsequent grants 
were to be considered valid, and he submitted a list of 
inams which according to the strict letter of the treaty might 
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have been resumed, but which he had allowed to remain in 
the possession of the proprietors. That list included the 
villages granted to Bhau Maharaj and Baba Maharaj by the 
Maharaja between 1818 and 1827, while the taluqas were 
under his sovereignty, and it stated that they were given up 
“as being included in the Schedule of their possessions 
guaranteed by the Honourable Company,” i.e., the Schedule 
to the Treaty of 1826. The Government of Bombay, by 
letter dated May 23, 1828, approved of the Political Agent’s 


proposals and authorized him to carry them into effect. 

Bhau Maharaj died in 1837, and on January 4, 1838, 

Government inquired of the Agent for Sardars whether the 
deceased held any possessions resumable at his death. The 
Agent replied, on March 3, 1838, that all the possessions 

held by Bhau Maharaj were guaranteed by the 3rd article 
of the treaty of 1827, and that from all the sanads and other 
documents which he had examined it appeared that all such 
possessions were hereditary and not resumable at his death. 
The Agent further reported that Bhau Maharaj left two sons, 
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Iiuree Hur Pandit (alias Tatya Maharaj) and Vishwumbur 
Pundit (alias Dada Maharaj). 

In 1828 Bhau Maharaj had petitioned Government to be 
allowed to exchange one of the villages granted to him by 
Sir Thomas Munro (supra) for others situated near Poona, 
where he usually lived. The exchange was effected (after 
Bhau Maharaj’s death) by sanad dated February 7, 1838, 
signed by the Principal Collector of Poona, whereby the 
villages of Vadgaum, Koarlee, Pimpulgaum and Kassgaum 
(together with other lands) in the Poona District, were 
granted to Bhau s sons in exchange for Keyroor, one of the 
villages granted by Sir Thomas Munro. 

In 1844 the widow of Nana Maharaj, in spite of the order 
referred to (supra), purported to adopt one Appa, a grandson 
of Baba Maharaj, but the Government ruled in 1857 that 
“the consent of the Kolhapur Government not having been 
obtained to the adoption, and the difficulty of proof as to the 
consent of Tatya Maharaj to the arrangement are facts which 
are fatal to the claim of Appa Maharaj.’’ 

During the years 1851 to 1864, which covered the period 
of inquiry into the titles to inam estates in the districts in 
question, Raoji Maharaj was the representative of the elder 
branch of the family of Shri Sidheshwar Maharaj and Tatya 
Maharaj the representative of the younger branch. In 
1851 Tatya Maharaj submitted his kaifiat, or written state¬ 
ment, to the Inam Commission, Poona, in which he stated 
that the sanads relating to his lands had been scrutinised 
and signed by Mr. Baber, the Political Agent and Collector 
at Dharwar, who had also registered the schedules of pos¬ 
sessions, and sent the schedule to him. The Assistant Inam 
Commissioner afterwards inspected the sanads and returned 
them. 

On June 11, 1857, Tatya Maharaj wrote to the Assistant 
Inam Commissioner, Belgaum, who had called for the sanads, 
stating that they had been sent to him. The letter went on to 
point- out that the grants had been enjoyed under the 
guarantee of the company’s Government and that inquiries 
had already been held about them many times. 
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In 1859 an inquiry was held as to the succession to the 
villages in the Poona District which had been exchanged for 
the villages of Keyroor in 1838 (supra), and the Sub- 
Assistant Inam Commissioner reported that Tat-ya Maharaj’s 
(Iluree Ilur Pundit’s) claim appeared to be firmly based on 
the recognized competency of the grantor and the guarantee 
of the British Government under the treaties above referred to. 


Acting upon such report, the Acting Inam Commissionei 
decreed that the property “be continued in Inam for so 
long as there may be in existence any male lineal descendant 

of Wasudeo Pundit, alios Bliau Maharaj.” 

In 1861 summary settlement was being proposed and 
Tatya Maharaj objected to its application to his possessions 
on the ground that they were held -under treaty.” The 
Revenue Commissioner, Southern Division, on February 1, 
1862, referred to the Government of Bombay for decision 
under r. 20 (c) of the Summary Settlement Rules, the question 
whether Tatya Maharaj held any of his possessions within 
the .dominions of the British Government on political lenuie. 
The Revenue Commissioner was informed in reply by lettci 
dated March 6, 1862, that His Excellency in Council “does 
not consider! that a prima facie case has been made out for 
excluding Tatya Maharaj’s lands from the benefit of the 
Summary Settlement on the ground of their being held on 
political tenure. His Excellency in Council accordingly 
directs that the terms of the summary settlement be offered 


to Tatya Maharaj. If he refuses to accept the unassailable 
title thus offered it will remain for further consideration 
whether any and what inquiry should be instituted into the 

title on which he holds the lands.” 

On March 28, 1862, the Collector of Poona wrote to Tatya 

Maharaj requesting him to state in writing whether lie agreed 

to the summary settlement being applied to his inam holdings 

in British territory. He replied on March 29, 1862, that 

since the time of his father the villages and lands had been 

continued to him through the friendship and favour of 

Government and this had been communicated in detail to 

the agent for Sardars and the Revenue Commissioner, and 
Von. L. z 
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continued: “In spite of it Government are passing the 
order and it cannot be helped. I therefore agree to the 
Summary Settlement being applied to the Inam villages 
and lands, etc.” 

In June, 1862. Raoji Maharaj and Tatya Maharaj were 
served jointly by the Collector of Belgaum with formal notice 
giving them the option of either having the titles to their 
properties in the Belgaum District inquired into and adjudi¬ 
cated upon or paying quit rent and nazarana and getting 
an absolute property in the holdings. 

By letters dated respectively August 14 and 25, 1862, 
Raoji Maharaj objected to paying quit rent and nazarana 


on the grounds that the titles had been already investi¬ 
gated by Government officers and that the holdings were 
guaranteed by treaty. He asked that the notice might be 
withdrawn. 


The Summary Settlement Act (Bom.Act II. of 1863) was 
passed on April 9, 1863. 

On April 10, 1863, the Collector of Belgaum informed 

Raoji that the Government had ruled that the inams were 
not of such a nature as to preclude the application to them 
of the Summary Settlement Act (supra) and that it would 
therefore be applied. 

By his reply dated June 10, 1863, Raoji referred to the 
objections already put forward and stated that he was about 
to make a submission to Government in the matter. 

On June 19, 1863, the Collector of Belgaum again wrote 
to Raoji referring to the decision of Government that the 
summary settlement was applicable to his inam holdings and 
informing him that notice had been served and that if he was 
unwilling to accept the summary settlement and desired 
an investigation into title under Act XI. of 1852 he would 
have to furnish due security. 

Raoji then, on July 6, 1863, wrote setting out in detail 
his grounds of objection and submitting a prayer to Govern¬ 
ment that as the villages were guaranteed the title should 
not be investigated. 

On November 2, 1863, the Revenue Commissioner, Southern 
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Division, requested Colonel Etheridge, the Settlement Officer, 
Southern Division, “to prepare for submission to Government 
a comprehensive report indicating all the villages held by the 
family affected by the order contained in para. 3 of 
Government letter No. 860, dated March 6, 1863, and 
stating how the offer of summary settlement had been 
received by the holders. ’ ’ 

Colonel Etheridge accordingly wrote to Raoji Maharaj on 


November 30, 1863, and to Tatya Maharaj on December 2, 
1863. As the result of his letters both Raoji and Tatya 
agreed to accept a summary settlement . 

The summary settlement was accordingly applied to all 
the possessions of Raoji Maharaj and l atya Maharaj in 
British India. 

The settlement was so applied without reference to or 
the consent or approval of His Highness the Maharaja ot 
Kolhapur. 


In 1866 Tatya Maharaj died, and there were various 
claimants to his estate, one of whom was Bala Maharaj, 
who claimed to be an adopted son. The then Maharaja of 
Kolhapur was a minor and the British Government had 
assumed the administration of the State. 1 he various 
claimants submitted their claims to British Government and 
the matter was referred to the political agent to report. 
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Upon receipt of his report the Government of Bombay in 
the Political Department passed a resolution, No. 2105, 
dated June 24, 1867, of which the following are the material 
paragraphs: “(12.) The main question being whether the 
adoption should be recognised by Government, it is necessary 
first to obtain a clear idea as to the meaning and effect of its 
recognition by Government. (13.) The recognition of the 
adoption can have effect merely as regards the right of the 
adopted son to succeed to the Inam lands, and here it must 
be mentioned that these lands are situated partly in British 
territory and partly in Kolhapur territory. . . ” “(14.) Now 
the lands in British territory have been included in the 
Summary Settlement under Bom. Act TT. of 1863 and the 

recognition by Government of the heir of the deceased Sirdar 

Z 2 
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can, as regards these lands, have no meaning beyond a deter¬ 
mination to whom the Government should primarily look 
for the payment of the nazarana commutation and quit rent 
due to Government under that summary settlement. As 
tor the rights of any person to succeed to these lands, whether 
by adoption or otherwise, their recognition by Government 
can have no effect whatever. (15.) But as regards the holdings 
within the Kolhapur State, the recognition of the adoption 
by Government would have a distinct legal effect, inasmuch 
as under the Jaws of that Principality the recognition by 
the Raja is essential to the validity of the adoption as entitling 


to continuance of the Inam holdings, and the Government 
is now in the place of the Raja.” 

The resolution proceeded to order that the matter should 
be sent back to the Political Agent for a further report. 

After receipt of the further report the Government of 
Bombay passed a final resolution (No. 3619, dated Novem¬ 
ber 21, 1867) the material parts of which are as follows: “The 
Governor in Council considers that the objections put forward 
by the various petitioners to the adoption of Wassoodeo 
Pandit (Baba Maharaj) by the late Tatya Maharaj have been 
satisfactorily disposal of. The adoption should therefore 
now be recognised on the part of the Kolhapur State. . . 

‘‘With reference to paragraph 26 of the Political Agent’s 
report, care should be taken not to sanction any adoptions 
save from lineal male descendants of Sideshwar Maharaj.” 
(Para. 26 of that report dealt with a claim by the widow 
of a nephew of Tatya Maharaj that the right to adopt an 
heir rested with her.) This resolution received the approval 
of the Secretary of State for India in Council in a despatch 
dated May 14, 1868. 

The acknowledged representatives of the family of Shri 
Sidheshwar Maharaj still bear the honorific title of 
“Maharaj” and are held in high reverence and esteem by 
His Highness the Maharaja of Kolhapur. 

Baba Maharaj died in 1897 possessed of villages and lands 
both in British India and in Kolhapur, being those mentioned 
in the schedule aforesaid, the villages and lands in British 
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India being part of those to which summary settlement was 
applied, as before stated. He left a will whereby he 
appointed five trustees (one of whom declined to act) 
and directed his widow, Tai Maharaj, in certain events, which 
happened, to adopt a son. On June 28, 1901, the widow 

purported to adopt Jagganath, whose adoption was supported 
by the four trustees who acted, but did not receive the 
approval and sanction of His Highness the Maharaja of 
Kolhapur. On August 19, 1901, the widow purported to 
adopt Bala Maharaj. IBs Highness the Maharaja approved 
of the latter adoption and sanctioned and recognized it. 
Jagganath filed a suit for a declaration that his adoption was 
valid, and it was ultimately decided by the Judicial Com¬ 
mittee of the Privy Council in 1914, as already stated that 
Jagganath was the validly adopted son of Baba Maharaj. 

It was stated to the High Court in the present reference 
that His Highness the Maharaja and Bala Maharaj con¬ 
tended that no adoption which had not received the sanction 
and approval of His Highness could confer a title to the 
property in question, and that succession to the same would 
have to be determined in accordance with the terms of the 
guarantee in the treaties and the orders of Government 
based thereon, i.e., the property in question should have 
to go to Bala Maharaj, whose adoption was sanctioned by 
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His Highness. 

The High Court held 
the reference, and the 
dealt with by Macleod 


that it. had jurisdiction to entertain 
cpiestion referred was accordingly 
C.J., and Pratt and Fawcett JJ. 
These learned judges decided that the lands in question were 
not held either under treaty or on political tenure, and that 


the application of the summary settlement to the lands in 
question had been valid. 

Reverting to the point as to jurisdiction under the Act of 
187G, to which their Lordships have made reference earlier, 
they think that the High Court held rightly that it had 
jurisdiction to decide the question referred. This in 
substance turned on whether there was actually a claim 
against the Government relating to lands held under treaty, 
41 
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or as saranjam or on other political tenure. The Maharaja 
of Kolhapur had himself, in their Lordships’ opinion, a 
claim coming within the language of the Act. He was 
s» eking to have it declared that the lands in question were 
not subject to the summary settlement and should therefore 
go to Bala, whose adoption he had sanctioned. There was 
accordingly a claim against the Government, jurisdiction as 
to which under the Act of 1876 was excluded by s. 4, this 
claim being that the lands were held under treaty or as 
saranjam or on other political tenure; and as the Maharaja’s 
position and rights on the question of adoption were not 
affected by the result of the proceedings which were disposed 
of by the decision of the Privy' Council, for to these pro¬ 
ceedings he had not been a party, the real question is whether 
power to answer the question referred to by the Government 
did not come to the High Court because the case was one of 
the cases excluded by s. 4. Their Lordships agree with 
the High Court of Bombay in thinking that the claim in 
question was one of those excluded by s. 4, and was therefore 
refeiable to that Court. They agree also with the conclusion 
at which the High Court arrived upon the merits. 

They are of opinion that, the nature of the title of Bhau 
Maharaj was really defined by the sanad of August 2, 1818, 


and the later confirmatory sanad of October 24, 1819, referred 


to in the statement of the question laid before the High 
Court. In the first- of these sanads Sir Thomas Munro, when 
settling the Southern Mahrathra country, which had fallen 
into the hands of the British Government, granted to Bhau 
three villages and a hamlet, forming the bulk of the lands 
in question. The grant was made to Bhau as “inam 
dharmadaya” and was to be hereditary. The signification 
of such a grant is that it was made on grounds of religion, 
and not on political grounds. Their Lordships agree with 
the learned judges of the High Court that the mere fact that 
in occasional correspondence the grant is referred to as 
jagir or “saranjam,” i.e., political, cannot derogate from 
the effect, of the language of the grant itself. They also 
think that the question whether the tenure was political 
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was one which was for determination by the Government 
under the provisions of the interpretation section, s. 16, of the 
Summary Settlement Act II. of 1863, and that, by treating 
the title as one to which the Act applied, the Government must 
be taken to have determined that the tenure was not political. 
It appears, moreover, from a formal letter which was before 
the High Court, that on March 6, 1862, just belore the 
Summary Settlement Acts were passed, the Governor in 
Council had determined that no prima facie case had been 
made out for the exclusion of the lands from the settlement 
on the ground of their being held on political tenure. 

Nor do their Lordships think that the lands can be 
properly said to have been held “under treaty.” It is true 
that the treaty of 1827 referred to in the statement extended 
the guarantee of Bhau’s title by the British Government to 
his descendants. But the correspondence with the Govern¬ 
ment at the time, also referred to in the statement, shows 
that Bhau’s original title was not disturbed when action 
was taken against the Maharaja by the Government. I»hau 
therefore remained entitled under the terms ol the original 
grant. Their Lordships agree on this point with the view 
taken of the effect of the treaty of 1827 by the learned judges 

of the High Court. 

As the result of the lands being thus brought under the 
Act of 1863 they became under s. 2 the “heritable and 
transferable property of the holders, their heirs and assigns, 
without restriction as to adoption, collateral succession or 

transfer” in perpetuity. 

It was therefore not only competent to the Bombay 
Government to refer the question they did to the High Court, 
but'the decision given on that question was-well founded. 

Their Lordships will humbly advise His Majesty that the 

appeals should be dismissed with costs. 

Solicitors for appellants: T. L. Wilson & Co. 

Solicitors for first'respondent: Downer & Johnson. , . 
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]• c* C IIAMPSEl BHARA AND COMPANY . Appellants; 

1923 and 

March 6. JIVRAJ BALLOO SPINNING AND i 
- WEAVING COMPANY, LIMITED - 1 Respondents. 

[AND CONNECTED APPEAL.] 

ON APPEAL FROM THE HIGH COURT OF BOMBAY. 

Arbitration — Finality of Award — Error of Law on. Face of Award — 

Jurisdiction of Arbitrator. 

An award of arbitration can be set aside on the ground of error of Jaw 
on the face of the award only when in tlie award or in a document 
incorporated witli it, as for instance a note appended by tlie arbitrator 
stating the Treasons for liis defeisioif, tliore is found sonie legal proposiion 
which is the basis of the award and which is erroneous. 

The appellants sold cotton to the respondents by a contract which 
contained a submission to arbitration of disputes as to quality, and a 
further clause submitting to arbitration all other disputes arising out 
of the contract. Cotton was delivered, but the respondents objected 
to its quality, and upon arbitration an allowance was awarded; the 
respondents thereupon rejected the cotton. The apppellants claimed 
damages for the rejection, and upon that dispute being referred to 
arbitration under the further clause, were awarded damages. The 
award recited that the contract (the date and subject of which were 
stated) was subject to the rules of the Bombay Cotton Trade Association, 
which were not further referred to; and that the respondents had 
rejected on the grounds contained in a letter of a certain date. That 
letter stated merely that as the arbitrators' had made an allowance of a 
certain amount the respondents rejected the cotton. The High Court 
set aside the award, holding that it was bad on its face, in that under 
one of the rules of thg Association the respondents were entitled to 
reject without liability:— 

Held, that the award could not be set aside; the terms of the contract 

were not so incorporated with the award as to entitle the Court to refer 

to them as showing, either that the award was wrong in law, or that 

under them the contract, and therefore the jurisdiction of the arbitrators, 
w]ere terminated. 

Hodr/kinson v. Femie (1857) 3 C.B. (N.S.) 189 approved and 
Sanderson # Son v. Armour 4 • Co. 1922 S.C. (H.L.) 117 followed. 
Landauer v. Asscr [1905] 2 K.B. 184 distinguished. 

Consolidated Appeals (No. 73 of 1921, and No. 16 
of 1922) from decree of the High Court in its appellate 

* Present: Lord Dunedin, Lord Atkinson, and Lord Wbenbtjry ■ 
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jurisdiction (July 29, 1919, and November 20, 1919) each 
reversing an order of the Court in its original civil juris¬ 
diction . 

The consolidated appeals arose out of petitions in the 
High Court to set aside two awards of arbitrators 
dated respectively September 23, 1918, and March 10, 

1919. 

The awards were made upon claims by the appellants, 
Champsey Bhara & Co., to damages for the rejection of cotton 
delivered under contracts expressed to be subject to the 
rules and regulations of the Bombay Cotton Trade Associa¬ 
tion. The facts sufficiently appear from the judgment of 

the Judicial Committee. 

A petition to set aside the first award was rejected by 
Pratt J., but upon appeal the award was set aside. The 
appeal is reported at I.L.R. 44 B. 780. Shortly stated the 
learned judges (Macleod C.J. and Heaton J.) held that the 
terms of the contracts were so referred to in the award that 
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the Court could take cognizance of them, that upon the true 
construction of r. 52 of the Association’s rules the respondents 
had the option to reject the cotton without liability to 
damages, and that consequently there was an error on the 


face of the award. 

A petition to set aside the second award was allowed b\ 
Kajiji J., who considered himself bound by the above decision 
of the Appellate Court. Upon appeal his decision was reversed, 
Macleod C.J. and Heaton J. being of opinion that recitals in 
that award did not, as in the other award, so incorporate 
the terms of the contract as to entitle the Court to refei 

to them. 

In the first case the sellers, and in the second the buyers, 

appealed; the appeals were consolidated. 

1923. Feb. 5, 6. Upjohn K.C. and Wallach for the appel¬ 
lants (sellers) . The award could be set aside only for error 
apparent on its face, or upon a document forming part of the 
award. A reference by the arbitrators to a document in 
stating the facts does not entitle the Court to look at it, unless 
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it is made part of the decision. The rules of the Association 
therefore could not be referred to. [Reference was made to 
Hodgkinson v. Fcrme (1) ; British Wcstvnghouse Co. v. ' Under¬ 
ground By. Co. (2); Attorney-General for Manitoba v. 
Kelly. (3)] Landauer v. Asser (4) is distinguishable. In that 
case the arbitrator stated the effect of the relevant term of 
the contract, and he based his award on the construction he 

put upon it; if the decision has a wider application it was 
erroneous. 


[ Lord Dunedin referred to Holmes Oil Co. v. Pumpherston 
Oil Co. (5)). 

Sir George Lowndes K.C. E. B. Raikes and Claughton Scott 
for the respondents (buyers). The awards were made without 
jurisdiction. Upon the buyers’ rejection of the cotton there 
was a repudiation, and the contract and submission ceased 
to operate. It is for the Court to inquire whether there was 
a repudiation and termination of the contract; if there 
was the arbitration clause does not apply. Johannesburg 
Municipal Council v. D. Stewart & Co. (6); Piercy v. Young (7 ); 
Kennedy v. Barrow-in-Furness Corporation. (8) Jurisdiction 
could not be obtained by an erroneous finding on the part of 
the arbitrators: May v. Mills. (9) The question has to be 
tried as though the buyers had sued for an injunction to 
restrain the arbitrators: Sassoon & Co. v. Ramdutt Ramkissen 
Das. (10) 

[Lord Dunedin referred to Sanderson & Son v. Armour & 
Co. (11)] 

The present case is distinguishable, because on the docu¬ 
ments there was at least a prima facie case of repudiation. 
Further, in Scotland a submission to arbitration acts as a 
complete ouster of the jurisdiction of the Court, whereas in 
India, as in England, it does not. 


(1) (1857) 2C.B. (N.S.) 189*202. 


(2) [1912] A.C. 673. 

(3) [1922] 1 A.C. 268. 281. 

(4) [1905] 2 K.B. 184. 

(5) (1891) 18 R. (H.L.) 52. 

(6) 1909 S.C. (H.L.) 53. 


(7) (1879) 14 Cb.D. 200, 207,208. 

(8) Hudson’s Building Contracts, 
vol. ii., 411, 415. 

(9) (1914) 30 Times L.R. 287. 

(10) (1922) L. R. 49 I. A. 366, 

373. 


(11) 1922 S. C. (H. L.) 117. 
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March 6. The judgment of their Lordships was delivered by 

Lord Dunedin. In these consolidated appeals it will be 
convenient to consider the first case by itself. The appellants 
as sellers entered into two contracts with the respondents as 
buyers of certain bales of cotton. The contracts were made 
subject to the rules and regulations of the Bombay ( otton 
Trade Association, Ld. Rule 12 of the said Association pro- 
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vides: “All questions or disputes as to quality between buyer 
and seller shall be referred to the arbitration of two dis¬ 


interested persons, one to be chosen by each disputant, such 
arbitrators having the power to call in a third arbitrator. 
The award made by such arbitrators or any two of them 
shall be final and binding subject only to the right of appeal 
to the Appeal Committee. All arbitrations held under this 
rule must be held in accordance with r. 5, and only share¬ 
holders and|or Directors shall be eligible to act on arbitrators 
held in the rooms of the Association. Associate members, 
however, shall be eligible to act as arbitrators when the 
arbitration is held in the seller’s jetha and|or godown as 


provided under r. 5. ” 

Rule 13 provides: “All questions in dispute (other than 
that of quality) arising out of, or in relation to, contracts 
made subject to the Rules and Regulations of The Bombay 
Cotton Trade Association, Limited, provided one of the 
parties to the contract is a member or associate member of 
the Association, shall be referred to the arbitration of two 
disinterested persons being shareholders or directors of the 
Association, one to be chosen by each disputant; such arbi¬ 
trators having the power to call in a third arbitrator who 
must also be a shareholder or director of the Association. 
The award made by such arbitrators or any two of them 
shall be final and binding on both parties, subject only to the 
right of appeal to the Board within 15 days of the date of 

the arbitrators’ award on payment of Rs.100.’’ 

The cotton was delivered but objected to by the respond¬ 
ents as being not up to contract. Upon this an arbitration 
was entered into between the parties, and the arbitrators 
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J.c. under r. 12 made an award as to quality. Thereupon, the 

1923 respondents rejected the cotton. The appellants retorted by 

Champsey c ^ m ^ng damages. This dispute was referred to arbitrators 
Bhara & Co. under r. 13. 
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They issued their award as follows: “To all to whom these 
Presents shall come, we, Purushotamdas Thakoredas of Bombay, 
Hindu inhabitant, and Vincent Alpe Grantham, also of 
Bombay, European inhabitant, send greeting. Whereas by 
a contract dated August 17, 1918, Messrs. Champsey Bhara 
and Co. had agreed to sell to the Jivraj Balloo Spinning 
and Weaving Co., Ld., 100 bales of Mundra M. G. Fully 
Good Staple cotton on the terms and conditions mentioned 
in the contract. And whereas by another contract dated 
September 4, 1918, the said Messrs. Champsey Bhara and Co. 
had also agreed to sell to the said Jivraj Balloo Spinning 
and Weaving Co., Ltd., 100 bales of New M. G. Mundra 
Cotton Fully Good Staple on the terms and conditions therein 
contained. And whereas both the said contracts were made 
subject to the rules and regulations of the Bombay Cotton 
Trade Association, Ld. And whereas the goods tendered 
under the said contracts by the said Messrs. Champsey Bhara 
and Company were rejected by the Jivraj Balloo Spinning 
and Weaving Co., Ld., on the grounds contained in their 
letters dated November 25, 1918, and November 11, 1918, 

respectively. And whereas the said Messrs. Champsey Bhara 
and Co. claimed from the said Jivraj Balloo Spinning and 
Weaving Co., Ld., the sum of Rs.25,000 in respect of the afore¬ 
said contracts. And whereas the said Jivraj Balloo Spinning 
and Weaving Co., Ld., denied liability in respect of the said 
sum or any part thereof. And whereas the said disputes 
were referred to the arbitration of us, Purshotamdas Thako¬ 
redas and Vincent Alpe Grantham, who were appointed 

% 

arbitrators by the Deputy Chairman of the Bombay Cotton 

Trade Association, Ld. And whereas on December 12 the 

time for making our award was extended by the Deputy 

Chairman to December 27, 1918. Now know ye that we, the 
said Purshotamdas Thakoredas and Vincent Alpe Grantham, 
having taken upon ourself the burden of the said reference. 
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Appeal Committee, who 

a petition to the Court 
set aside. They alleged 


and having done all acts necessary to enable us to make a j.c. 

valid award, hereby make our award as follows, that is to l923 

say:—We award and direct that the said Jivraj Dalloo CH ^ SEY 

Spinning and Weaving Co., Ld., do pay the said Messrs, bhara & Co. 

Champsey Bhara and Co. the sum of Rs.25,000, and 

do further award and direct that the said Jivraj Balloo 

Spinning and Weaving Co., Ld., do pay the costs of this 

our award, which we assess at the sum of Rs.55. In witness 

whereof we have hereunto set our respective hands this 

December 23, 1918.” 

Au appeal was made to the 

confirmed the award. 

The respondents then presented 

asking that the award should be 

two grounds: (1.) that there was no question referable 
to the arbitrators under r. 13; (2.) that there was an error 
of law on the face of the award. The case depended before 
Pratt J., who dismissed the petition. Appeal was taken to 
the Appellate Division of the High Court, and they reversed 
the judgment holding that there was an error in law on the 
face of the award. 

The way in which the learned judges arrived at that con¬ 
clusion was this: They said that the recital that the 
respondents had rejected the cotton on the grounds men¬ 
tioned in the letters of November 11 and 25, 1918, 

respectively, allowed them to look at the letters. 3 lie lettei 
of November 11 from the respondents to the appellants is 
as follows: “Re : D|Order No. 27 dated 6.11.18 for 100 
bales N. M. G. Mundra. Please note that at the survey held 
this day on the above lot tendered by you against contract 
No. 56, dated 4.9.18. as the arbitrators have in their award 
allowed Rs. 10J off, we hereby reject the said lot and refuse 
to take delivery thereof. The letter of November 25 is in 
identical terms referring to the other contract. The learned 
judges then held that if r. 52 of the regulations is looked at 

_it being the clause which deals with what is to happen 

when arbitrators, as to quality, make certain findings—it 
becomes apparent that the arbitrators here could only have 
42 
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J. c. arrived at their judgment if they entirely misinterpreted 

1923 that clause. They based their opinion upon the ease of 

Champsey Landa ^r v. Asser. (1) . 

Bhaka & Co. The law on the subject has never been more clearly stated 

than by Williams J. in the case of Hodgki/nson v. Fernie (2) : 
'The law has for many years been settled, and remains so 
at this day, that, where a cause or matters in difference are 
referred to an arbitrator, whether a lawyer or a layman, he 
is constituted Hie sole and final judge of all questions both 
ot law and of fact. . . .The only exceptions to that rule, are, 
cases where the award is the result of corruption or fraud, 
and one other, which though it is to be regretted, is now, 

I think, firmly established, viz., wh ere the question of law 
'necessarily arises on the face of the award, or upon some 


iiy __ 

paper accompanying and forming part of the award. Though 
I the propriety of this latter may very well be doubted, I think 
it may be considered as established.” This view has been 
adhered to in many subsequent cases, and in particular in 
the House of Lords in British Westinghouse Co. v. Underground 
Electric Rys. Co. (3) 

The question to be decided is: Does the error in law appear 
on the face of the award? In the British Westinghouse 
Case (3) it clearly did. The arbitrator had stated a special 
case and got an opinion of the Divisional Court; in 
making his award he stated that opinion and founded 
his award upon it. The opinion as given was held to be 
erroneous, and so there was an error in law on the face of 
the award. 


In Landaur v. Asser (1) the state of affairs was different. 
The question was as to liability and interest on a policy of 

insurance effected by sellers for and on account of buyers, 

and 'the arbitrator framed his award thus: “I decided that 

as the parties to the contract dated November 3, 1903, were 

by the terms thereof principles thereto, their interest and 

liability in insurance is defined to be the value of the invoice 

plus 5 per cent., and that the buyers are therefore entitled to 

(1) [1905] 2 K.B. 184. (2) 3 C.B. (N.S.) 189, 202. 

(3) [1912] A.C. 673. 
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and only to the said amount, the balance one way or the other J. C. 

being due from or to the sellers.” The Court of Appeal 1923 

held that this entitled them to look at the contract and to c H ampsey 
come to the conclusion that the decision was erroneous in uhara & Co. 
law'. The case of Landmier v. Asser (1) is not binding on JiV raj 
their Lordships, and it was contended that it was wrongly 
decided, but in their Lordships’ opinion it is not necessary 
to consider that point, for the present case differs from that 
case in an essential particular. In that case the legal 
proposition w 7 as stated in terms on which the award proceeded. 

In the present case, no legal proposition at all is stated as a 
ground of the award. The reference to the letters is only 
in the narrative, and even when the letters are looked at 
they only contain the view 7 of one party. lo make this 
case equiparate with Landauer v. Asser (1) the award would 
have to run somewhat thus: “In respect of the 
ground of rejection contained in the letters ol November 11 
and 25, and in respect of rule 52 of the Association, I decide 
that, etc. ’ ’ 

Now the regret expressed by Williams J. in Hodgkinson v. 

Fernie (2) has been repeated by more than one learned judge, 
and it is certainly not to be desired that the exception should 
be in any way extended. An error i n law on the face of 
the aw r ard means, in their Lordships’ view 7 , that you can find 
in the award, or a document actually incorporated thereto, as 


)) 


for instance a note appended by the arbitrator stating the 
reasons for his judgment, so me legal proposition w 7 hich is th e 
basis of the aw 7 ard and which you can then say is erro neous^. 
It does not mean that if in a narrative a reference is made to 
a contention of one party, that opens the door to seeing first 
what that contention is, and then going to the contract on 
which the parties’ rights depend to see if that contention is 
sound. Here it is impossible to say, from what is shown on 
the face of the award, what mistake the arbitrators made. 
The only way that the learned judges have arrived at finding 
what the mistake was is by saying: “inasmuch as the 


(1) [1905] 2 K.B. 184. 


(2) 3 C.B. (N.S.) 


189. 


V 
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J-C. arbitrators awarded so-and-so, and inasmuch as the letter 
1923 shows that the buyer rejected the cotton, the arbitrators can 
Champsev onl ‘ V have arrived at that result by totally misinterpreting- 
^ & Co. 52. But they were entitled to give their own inter- 
Ji v raj prelation to r. 52 or any other article, and the award will 

stand unless, on the face of it, they have tied themselves 
d° wn *° some special legal proposition which then, when 
examined, appears to be unsound. Upon this point, therefore, 
their Lordships think that the judgment of Pratt J. was 

light and the conclusion of the learned judges of the Appellate 
Court erroneous. 

The counsel for the respondents then argued the other 
point, which the learned judges of the Appellate Court found 
it unnecessary to decide, and which the trial judge decided 


■» - + 
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against them. lie said that upon a proper construction of 
the contract the moment his client rejected the cotton in 
virtue of the decision by the arbitrators as to quality, he was 
entitled to do so, and the contract was repudiated or came to 
an end; that then the arbitration clause could no longer be 
appealed to, and he said that inasmuch as this was a plea to 


jurisdiction the Court ought to decide it. 

Their Lordships think that this argument is based upon a 
confusion of thought. The question of whether an arbitrator 
acts within his jurisdiction is, of course, for the Court to decide, 
but whether the arbitrator acts within his jurisdiction or not 
depends solely upon the clause of reference. It is, therefore, 
for the Court to decide in this case whether the dispute which 
has arisen is a dispute covered by r. 13 of the Association. It 
clearly is so, because it is undoubtedly a dispute arising out 
of or in relation to a contract made subject to the rules and 
regulations of the Cotton Trade Association. Now that 
clause refers to the arbitrator the whole question whether it 
depends on law or on fact, with the exception only of dispute 
as to quality. It is, therefore, for the arbitrator and not for 
the Court to decide what is the effect of a rejection based on 
an award as to quality. In truth this point is decided in terms 
by the recent case of Sanderson <£* Son v. Armour d • Co. (1) 

(1) 1922 S.C. (H.L.) 117. 
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It was a Scotch case, but in no way depended upon any 


peculiarity of the law of Scotland. 


1923 


The decision of the first appeal in this sense disposes of 
the second appeal without further argument, as it is obvious 
that in that case even the reference in the narrative to the 
grounds of defence in the letters is absent, and there is nothing 
but the bare statement that a certain sum was awarded. It 
follows that in the first appeal the appeal must be allowed and 
the judgment of the trial judge restored; the appellants 
must have their costs here and in the Courts below. The 
second appeal must be dismissed and the respondents will 
have their costs. 

Their Lordships will humbly advise His Majesty accordingly. 


Champsey 
Bhara & CO. 

V. 

JlVRAJ 

Balloo 

Spinning 

and 

Weaving 

Co. 


Solicitors for appellants: T. L. Wilson & Co. 
Solicitors for respondents: Hughes <0 Sons. 
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Government of India Act, 1915 
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ADVERSE POSSESSION: See Limitation, 
Oudh Under-Proprietary Rights, 
Watan Lands. 

ALLUVION— Diluviation and Fe-fornuition- 
Permaneiptly settled Estate—Issue whether 
Land Part of Estate—Change in. Course of 
bounding Fiver — Evidence—Judgment not 
inter partes — Subsequent Partition with 
Plaintiff. 

The appellant sued the Government for a 
declaration that certain char land formed 
bv the river Padma was part of his per¬ 
manently settled estate, aixl for a return 
of revenue paid under temporary settle¬ 
ments. 11 is case was that the land was a 
re-formation on the site of part of the 
estate; the river, which had formed the 
boundary, having changed its course. A 
co-sharer with the appellant had brought a 
suit against the Government, and in 1906 
obtained a judgment of the Privy Council 
that land which included 'that now in suit 
was a part of the permanently settled 
estate. The appellant had not been a party 
to that suit, but in consequence of the 
judgment the land had been partitioned 
between the co-sharer, the appellant, and 
the Government. The partition deed allotted 
the land now in suit, referring to it as 
“Settled for periods.” In the present suit 
a commissioner, after making a local inves¬ 
tigation, had reported in favour of the 
appellant’s contention. The Government 
had not raised objections to the report, but 
apart from the judgment of 1906 there was 
little evidence to the appellant’s case. The 
High Court held that the judgment of 1906 
was not admissible and dismissed the suit: — 
Yield that, having regard to the partition, 
the judgment was admissible in evidence, 
and that the report of the commissioner 
coupled with the judgment sufficed to 
establish the appellant’s case; the words 
“settled for periods” in the deed did not 
involve an admission by him that the 
temporary settlements were de jure. Naresii 
Narayan Roy v. Secretary of State for 
India .121 

APPEAL TO PRIVY COUNCEL-Oompetenee 
of qppeal—Advisory jurisdiction of 
High Court. 

See Income Tax 1. 

-Valuation of subject matter. 

See Benoal Tenancy. 
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APPORTIONMENT —Deed of Settlement — 
Rents and Dividends—Apportionment between 
Settlor's Executor and successive Beneficiaries 
— Intention—Construction of Deed—“Arising 
or accruing 

Under a deed of settlement executed in 
191.'5 the questions arose whether income 
derived from rents and shares was a por- 
tionable de die in diem, (1.) between the 
estate of tlie deceased settlor (who had 
retained a life interest) and persons bene¬ 
ficially entitled for a period of thirteen 
months after his death, and (2.) between 
those persons and persons beneficially entitled 
after that period: — 

Held, that the income was not so appor- I 
tionable, since an intention to that effect 
was not expressed clearly and unambiguously 
in the deed; the words “arising or accruing” 
in the deed in reference to the income did 
not sufficiently show that intention. Phiroz- 
shaw Bomanjee Petit v. Bai Goolbai 276 

ARBITRATION —Finality of Award—Error 
of Law on Face of Award — Jurisdiction, of 
Arbitrator. 

An award of arbitration can be set aside 
on the ground of error of law on the face of 
the award only when in the award or in a 
document incorporated with it, as for instance 
a note appended by the arbitrator stating 
the reasons for his decision, there is found 
some legal proposition which is the basis 
of the award and which is erroneous. 

The appellants sold cotton to the 
respondents by a contract which contained 
a submission to arbitration of disputes as 
to quality, and a further clause submitting 
to arbitration all other disputes arising out 
of the contract. Cotton was delivered, but 
the respondents objected to its quality, and 
upon arbitration an allowance was awarded; 
the respondents thereupon rejected the 
cotton. The appellants claimed damages j 
for the rejection, and upon that dispute 
being referred to arbitration under the 
further clause, were awarded damages. The 
awaiVl recited that the contract (the date 
and subject of which were stated) was 
subject to the rules of the Bombay Cotton 
Trade Association, which were not further 
referred to; and that the respondents had 
rejected on the grounds contained in a letter 
of a certain date. That letter stated merely 
that as the arbitrators had made an allow¬ 
ance of a certain amount the respondents 
rejected the cotton. The High Court set 
aside the award, holdingthat it was bad on 
its face, in that under one of the rules of 
the Association the respondents were entitled 
to reject without liability: — 

Held, that the award could not be set 
aside; the terms of the contract were not 
so incorporated with the award as to entitle 
the Court to refer to them as showing, 
either that the award was wrong in law, or 
that under them thfe contract, and therefore 
the jurisdiction of the arbitrators, were 
terminated. 


ARBITRATION— co ntinued. 

Hodgkinson v. Femie (1857) 3 C.B. 
(X.S.) 189 approved and Sanderson <$■ son v. 
Armour <$■ Co. 1922 S. C. (H. L.) 117 
followed. 

Landauer v. Asscr [1905] 2 K.B. 184 
distinguished. Champsey Biiara & Co. v. 
Jivraj Bali-oo Spinning & Weaving Co - 324 

BENGAL TENANCY— Patni Lease — Dar- 
patnidar—Transfer of Darpatni—Registered 
Deed confirming invalid Transfer — Res 
judicata—Appeal to Privy Council — Value 
of Subject Matter—Code of Civil Procedure 
(Act J . of 1908), I.?.- 110 —Bengal Tenancy 
Act (Ben. Act Fill, of 1885), s. 12. 

Shareholders in a darpatni tenure executed 
in 1906 a deed under which their share pur¬ 
ported to be transferred to the other share¬ 
holders, but in a suit for rent the deed was 
held not to be a bona fide transfer. In 
1914 they executed another deed confirming 
the transaction of 1906 and releasing their 
share to the other shareholders. The pat¬ 
nidar having again sued all the original 
darpatnidars for rent:— 

Held, that there was no re* judicata 
which rendered the deed of 1914 invalid, 
and that under it the transferring dar- 
patnidars ceased to be liable for rent from 
the date when it was registered in accordance 
with s. 12 of the Bengal Tenancy Act, 1885. 

Krisio Bulluv Ghosc v. Kristo Lai Singh 
(1889) I.L.R. 16 C. 642, and Hemandra 
Nath M ulcerji v. Kumar Natli Roy (1908) 

12 Cal. W. N. 478 approved. 

Held, further, that though the rent claimed 
in the suits was less than Rs. 10,000, yet. 
the liability being of a recurring nature, and 
the property above that value, the High 
Court had rightly certified that the value of 
the subject matter was over Rs. 10,000, as 
required by the Code of Civil Procedure, 
1908, s. 110, and admitted the appeal 
accordingly. Surapati Roy v. Ram Xarayan 
Mukerji ..... J55 

CASES: — 

- Abdvrahim Haji Ismail Mithu v. 

Halimabai, L.R. 43 I.A. 35. 
Distinguished - - . 108 

- Attorney.General v. De Keysets Royal 

Hotel [1920] A.C. 508. 

Referred to - . 212 

- Balabux Ladhuram v. Rukhmabai, 

L.R. 30 I.A. 130. 

Followed ... _ 292 

Balkishcn Das v. Ram Narain Sahu, 
L.R. 30 I.A. 139. 

Followed .... 192 

- Bhunwanee Churn Mitr v. Jylcisen Mitr, 

(1847) Cal. S. D. A. 354. 
Distinguished ... 162 

Chief Commissioner of Income Tax v. 
North Anantapur Gold Mines, 
I.L.R. 44 M. 718. | 

Disapproved ... 227 
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Chidambura Sh'aprakasa v 

Veerama 

Reddi, L.R. 49 I.A. 2 

86. 

Applied 

- -» 49 

Fanindra Deb Raikat v. 

Rajeswar 

Dass, L.R. 12 I.A. 72. 


Distinguished 

- 58 

Ghulam Abbas Khan v 

A matul 

Fatima, L.R. 48 I.A. 

135. 

Followed 

- - 265 


Hamath Kuar v. Indar Bahadur Singh, 
L.R. 50 I.A. 69. 

Distinguished - - - 239 

Hemandra Nath Mukerji v. Kumar 
Nath. Hoy, P2 Cal.W.N. 478. 
Approved - 

H odgkinson v. Fernie, 3 C. B. (N. S.) 
189. 

Approval - 324 

Hunter v. Daniel, 4 Hare, 420, 433. 

Applied - 41 

Jagrinada llaju v. Pranaua Jtao, 
I.L.R. 39 M. 554. 

Approved. 

Jemm Dobs Sahoo v. Shah Kubeer- 
ood-decn, *2 Moo. I. A. 380. 

Followed ... - 92 

Jogesh Chundor Dutt, v. Kali Churn 
Dutt , I.L.R. 3 C. 30. 

Disapproved - - - 301 

Julius v. Bishop of Oxford, 5 App. 
Cas. 214, 222. 

Applied - 227 

Kedarnath Dutt v. Shamloll Khellry , 
11 Ben.L.R. (O.C.J.) 405. 
Approved . . - - 77 

Keshavrav v. Bhutan ji, 3 Bom. U. C. 
(A.C.J.) 142. 

Distinguished - * ” 

Kcssowji Dttmr v. Great Indian Penin¬ 
sula By., L.R. 34 I.A. 115- 
Distinguished - - * 183 

Knight and the Tabernacle Permanent 
Building Society, In re (_ 1892J 2 
C^.B. 613, 619. 

Commented on - 

Kristo Bulluv Ghose v. Kristo Lai 
Singh, I. L.R. 16 C. 642. 

Approved - *33 

Landaue-r v. Asscr [1905J 2 K.B. 134. 

Distinguished * * “ 324 

Muhammad Hap v. Muhammad 
Zakariya, L.R. 49 I.A. 9. 
Followed - - - * 116 

Nazir Bcgam v. Rao Raghunath Singh, 
L.R. 46 I.A. 145. 

Followed 14 

Pranjirandas Mehta v. Chan Ma Phe<, 
L.R. 43 I.A. 122. 
followed 

Radhabai v. A nantrav, I.L.R> 9 B. 198. 
Distinguished and commented 
upon 
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CASES— continued. 

- Sanderson if- Son v. Armour d' Co. 

1922 S.C. (H. L.) 117. 

Followed - - - 321 

- Sarabjit Partap v. I ndar jit Partap, 

I.L.R. 27 A. 203. 

Commented on - - - 1 

- Shama Purshad Roy Chowdhury v. 

Hurro Purshad Roy Chowdhury, 
10 Moo. I.A. 203. 

Followed ... - 301 

- Suryanarayana v. Patanna, L. R. 45 

I.A. 209. 

Applied - - - - _ 49 

- Tagore Case , L.R. I.A. Supp. 4, . 

Distinguished - - - 265 

- Vidya Varuthi Thirtha v. Balusami 

Ayyar, L.R. 48 I.A. 306, 323. 
Followed ... - 84 

Explained - - - - 92 

- Von Uatzfeldt-Wildcnburg v. Alex¬ 
ander L1912J 1 Ch. 284. 
Distinguished - - - 25 

CAUSE OF ACTION-.Ro/tCi/ recovered under 
Decree—Subsequent Decision of Privy Council 
between same Parties—Absence of Reversal, 
or Supersession of former Decree—Madras 
Tenancy—Rent recoverable. 

Money recovered under a decree cannot 
be recovered buck in a fresh suit while the 
decree remains in force; if the decree has 
been reversed or superseded the money 
paid is recoverable* 

A District Court, affirming a Revenue 
Court, dismissed suits by a zamindar 
against tenants for the acceptance of pattas 
at asara or varam rates, it being held that 
certain cash rates had previously been 
agreed to. In 1908 tho High Court reversed 
the District Judge, holding that the pattas 
tendered were proper. In 1914 tho Privy 
Council set aside the decree of the High 
Court on the ground that the decision was 
one of fact and consequently could not bo 
reversed upon a second appeal* Between 
1908 and 1914 the zamindars in further 
suits had recovered under decrees rent for 
later faslis upon the basis of the decision 
of the High Court. In tho present suits 

the tenants sued for repayment of the amount 

by which the rent so paid exceeded rent at 
the rate found applicable by the decrees 
of the Revenue Court and the District 

Court:— 

Held, that tho tenants wore not entitled 
to recover the excess, since the decision of 
the Privy Council had neither reversed nor 
superseded the decrees under which the 
rents had been paid. 

Shama Purshad Roy Chowdhury v. Hurro 
purshad Roy Chowdhury (1863) 10 Moo. 
I.A. 203 followed. 

Jogesh thunder Dutt v. Kali Churn Dutt 
,1876) I.L.R. 3 O. 30 disapproved. Bom- 
MADKVARA NAOANNA NAIDU V. RAVI VEN- 
KATAPI'AYYA .... 301 

-: Sec Money Paid. 

2 C 


538 


INDEX. 


[IND. APP. VOL. L. 


COMPANY— Debentures—Mortgage securing 
Ihbcntui'cs—Power of Suite—Purchase by 
Debenture Holder—Validity of Purchase — 
Transfer of Property Act (IV. of 1882), 
,v. (39 —Money paid under Coercion—Statutory 
Tight of Action — Indian Contract Act 
(IX. of 1872), s. 72. 


A limited company registered under the 
Indian Companies Act, 1882, issued deben- 
tures which were secured by a mortgage of 
the company’s immovable property in the 
Punjab to trustees for the debenture 
holders. Pursuant to a power in the 

mortgage the trustees sold the property; 
it was purchased by the holder of the 

"ho(e of the debentures. Two objections 
were raised to the transaction: (1.) that 
the provision in the mortgage for a sale, 
without the intervention of the Court, was 
invalid; (2.) that the debenture holder 
could not validly be a purchaser: — 

Held, that both objections failed. The 
first failed, because there was no positive 
enactment prohibiting the provision bfeing 
annexed to the mortgage, for s. 09 of the 
Transfer of Property Act did not apply 
(the Act not having been extended to xhe 
Punjab), ami the views expressed, in 
Bhuwance Chum Mitr v. Jykisen Mitr 
(]84«, Cal.S.D.A. 354) and Keshavrav v. 
Bhavanji (1871; 8 Bom.H.C. (A.C.J.) 

142, as to mortgagees selling ‘without the 
intervention of the Court, were not. applic¬ 
able; tkosp cnees (whitfi fjiein Lordships 
did not question) did not relate to mortgages 
in the English form, and the views expressed 
did not apply to a mortgage by a company 
to trustees for debenture holders. 

In a suit to recover money paid under 
protest to release the plaintiff’s property 
irom an illegal attachment:— 


II'id, that as the plaintiff had a statutory 
right to recover the money under s. 72 of 
the Indian Contract Act, 1872 (the Board 
having so held in L.R. 40 I.A. 50), his 
claim should not have been rejected on the 
ground that, upon a consideration of the 
whole circumstances, it was not equitable 
that the money should be paid back. 
Kaniiaya Lal v. National Bank op 

India 162 

CONTRACT —Agreement discovered to be 
Void—Recovery of Consideration — Unen¬ 
forceable Agreement—Sale of Expectancy — 
Uudh Taluqdari Estate—Decree declaring 
Vendor Heir — Limitation—Act I. of 1809 
—Indian Contract Act (IX. of 1S72), s.65. 

A Hindu while next reversioner to an 
Oudli estate (in list II. under Act I. of 1809) 
obtained a decree declaring that a will, 
which the widows of the last holder alleged 
authorized them to adopt, was invalid, and 
that he was entitled to the estate upon the 
death of the last surviving widow. Prior 
to that event occurring lie purported to sell 
half the estate in consideration of Rs.25,000 
advanced to him, declaring by the sale deed 
that when he succeeded he would put the 


CONTRACT— continued. 

vendor in proprietary possession. After the 
death of the last surviving widow, the widow 
of the vendee sued the vendor for possession, 
or alternatively to recover the purchase 
money with interest. 

By s. 65 of the Indian Contract Act, 1872, 

' ‘ W hen an agreement is discovered to be 
void, or when a contract becomes void, any 
person who has received any advantage 
under such agreement or contract is bound 
to restore it. or to make compensation for 
it, to the person from whom he received 
it”: — 

ID hi, that there was no effectual transfer 
of the villages, since the vendor had only 
an expectancy, the decree not creating any 
greater interest in him; but that under 
s. 65 of the Indian Contract Act, 1872, the 
purchase money was recoverable with interest 
from the date of the suit; the period of 
limitation did not run until the supposed 
rights of the vendee were disco vent'd to be 
unenforceable, which was not earlier than 
when possession was resisted, and within the 
statutory period. Harnatu Kuar v. Indar 
Bahadur Singh - .... 69 

2. —Sale of Expectancy—Agreement to 
hansfer on Possession Vesting—Transfer of 
Property Act (IV. of 1882), s. 6 (a)—Agree¬ 
ment “discovered to be void”—Recovery of 
Money paid—Accrual of Cause of Action — 
Indian Contract Act (IX. of 1872), s. 65. 

A contract by a Hindu to sell immovable 
property to which he is the then nearest 
reversionary heir, expectant upon the death 
of a widow in possession, and to transfer 
it upon possession accruing to him, is void, 
flu* Transfer of Property Act, 1882, s. 6 (a), 
which forbids the transfer of expectancies, 
would be futile if a contract of the above 
character was enforceable. 

Sri Jagnnada Raja v. S'n Rajah Prasada 
Rao (1915) I.L.R. 39 M. 554 approved. 

'I lie time at which such an agreement is 
“discovered to be void.” so that a cause of 
action to recover the consideration arises 
uin.er ». 65 of the Indian Contract Act, 1872, 
in the absence of special circumstances, is 
the date of the agreement. 

Hamath Kuar v. Indar Bahadur Singh 
(1922) L.R. 50 I. A. 69 distinguished. 
Ann ada Mohan Roy v. Lour Mohan- 
Millick - 239 

CUSTOM.—Halai Memon of Kathiewar— 
Succession. 

See Memons. 

- Inheritance—Exclusion of daughter— 

Wajib-ul-urz. 

See Hindu Law 4. 

-Inheritance—Family converted to 

Hindu religion—General adoption 
of Hindu Law. 

See Hindu Law 1. 

- Widow’s power to adopt—Wajib-ul- 

arz. 

See Hindu Law 2. 
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DAMAGES: See Sale op Goods 1. 

DEBENTURES—Mortgage. 

Sec Company. 

DILUVIATION: Sec Alluvion. 

EVIDENCE—Admission of additional evi¬ 
dence . 

See Procedure 1. 

EXPECTANCY—Sale. 

Sec Contract 2. 

1 . HINDU LAW— Adoption — Custom — 
Family converted to the Hindu Religion 
Ancient Conversion—Custom of Inheritance— 
General Adoption of Hindu Law—Onus of 
Proof. 

Tlie holder of an impartible estate^ one 
of the Chowrnfli gaddis in the N.W. of 
Bengal, having died, the appellants sued 
his adopted son claiming that by family 
or clan custom inheritance by adoption was 
excluded. Both Courts in India had rejected 
the appellants' claim. On appeal to the 
Privy Council tlie appellants contended tha 
the burden was on the adopted son to prove 
that the family customs included inheritance 
by adoption. ' They alleged, and for the 
purpose of the decision it was assumed that 
the family were by origin non-Hindu 
aborigines: — 

Held, that statements in the appellants’ 
plaint that they were Hindus governed by 
the Benares school of Hindu law. tlie oral 
evidence, and judgments in previous cases 
applying the Mitaksliara to the Chowrasi 
gaddis. were together sufficient to justify 
the High Court in the conclusion that the 
clan had adopted in general, not only Hindu 
religion and social usages, but also the 
Hindu law of inheritance, even though fas 
the Court found) there were still some relics 
of non-Hinduism; that the conversion 
carried with it abrogation of any pre-existing 
custom of succession was a possible con¬ 
clusion in law. having regard to the fact 
that, the conversion had taken place at 
least; a century ago. 

Famvncbra Deb Raikat v. Rajeswar Bass 
(1885) L.R. 12 I. A. 72 distinguished on the 
facts. Sahdeo Narain Df.o v. Kusum 
Kumari ... - - 68 

2. - Adoption. — Widow’s Power to 

adopt — Absence of Husband’s Authority 
Custom — Wajib-ul-arz. 

Tho widow of a Hindu governed by the 
Mitaksliara made an adoption without his 
authority. The wajib-ul-arz of the village 
in Oudh where the deceasod resided stated 
that the custom was that a widow could 
adopt without her husband’s authority. 
There were in evidence tho wajib-ul-araiz of 
Seven neighbouring villages, with which the 
deceased or members of his caste were 
connected. Some of these stated merely 
that widows could adopt:— 

Held, that the custom that widows could 


HINDU LAW—continued. 

adopt without authority was established by 
tho above records. The last, mentioned 
wajib-ul-araiz should be construed as stating 
that custom, otherwise the statement would 
not be of a special custom but ot the ordinary 
Hindu law; there was therefore no incon¬ 
sistency. Bishwa Nath Sircar v. Jugal 
Kishore ----- 179 

3. - Impartible Estate — Separation — 

Purchases out of Income—Accretion to Im¬ 
partible Estate. 

The established rule that a member of a 
joint Hindu family can separate therefrom 
'bv a clear and unequivocal intimation of his 
intention to sever, applies where the estate 
is impartible; but in that case, as the 
member separating loses his chance ot 
succeeding to the whole estate, it requires 
strong evidence to establish a separation. 
In the present suit, in which it was con¬ 
currently found that though there had been 
a separation in residence there had been no 
separation in worship, the Board affirmed 
the decision of the Courts in India that the 
family remained undivided. 

The income of an impartible joint estate 
Ls not so affected by its origin that it should 
be assured to accrete to the estate. Further, 
as the holder is entitled to the whole of the 
income, the principle applicable to an 
ordinary joint family that sylf-acquired 
moneys are to be regartied as joint property 
if mixed with the moneys of tho joint family, 
does not necessarily apply to property 
acquired by the holder of an impartible 
estate out of the income. 

The deceased holder of an impartible 
estate had applied savings out of the income 
to purchasing immovable properties and 
making loans, the. rents and interest being 
received by the manager of the estate and 
treated in’ his books as part of the income of 
the estate:— 

Held, that the property so acquired had 
not become part of the impartible estate 
but remained the separate property of the 
deceased holder. 

Quaere whether movable property can 
ever be treated as an accretion to immovable 
property. 

Sarah jit Partap v. Indurjit Partap (1904) 
I.L.R. 27 A. 203 doubted. Jagaoamha 
Kumari v. Narain Singh 1 

4 . - Inheritance—Custom — Exclusion 

of Boughters — Wajib-ul-arz. 

The wajib-ul-arz applicable to a village in 
Oudh stated: “The rule of inheritance and 
division in this village is that on the death 
of a co-sharer his sons became owners or ms 

share in equal shares, and the daughter does 

not get any share by inheritance. Upon 

an is^ue whether there was a custom excluding 

daughters from inheritance in the absence 
of a son, and in the presence of the sob 
surviving brother of the last liokl/r: 

Held, that upon the true construction o 
the wajib-ul-arz a daughter was not entitled 
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HINDU LAW— continued. 

to a. share by inheritance in any circum¬ 
stances, anil that the wajib-ul-arz being 
unambiguous was sufficient to establish the 
custom. 

Quaere how the custom would operate in 
the absence of any relation of the lost holder. 

Observations as to the value of an unam¬ 
biguous statement of a custom in a wajib- 
ul-arz. Balgobind v. Badri Prasad 196 

5. - Inheritance — Illegitimate Son — 

Sudras—Extent of Shade—Widow of Deceased. 

The half share which, under the Mitak- 
sliara, eh. It s. 12 , an illegitimate son of a 
sudra takes in the estate of his deceased 
father is a half of that which lie would have 
taken had he been legitimate, not. a half of 
the share which the other participants take. 
Thus, as against, the widow of the deceased 
an illegitimate son takes a half, not a third 
of the estate. 

Judgment of the High Court, following 
previous decisions of the Madras High Court, 
affirmed. Kamulammal v. Visvanatiiaswami 
Naicker ----- 32 

6. - Joint Family — Severance of One 

Member-Absence of Presumption that remain¬ 
ing Members remained united — Partnership — 
Death of Partner-Dissolution-Widow claim¬ 
ing Account—Indian Limitation Act (IX. of 
1908), Sch . /., art. 106. 

When one member of a joint Hindu family 
separates there is no presumption that the 
remaining members remained united; an 
agreement to remain united, or to reunite, 
must be proved like anv other fact. 

Balabux Ladhuram v. RuJehmabai (1903) 
L.R. 30 I.A. 130 and BalJcishen Das v. 
Ram N a rain Sahu L.R. 30 T.A. 139 
followed. 

When a member of a partnership firm 
dies there is a dissolution of the firm, and 
his widow is barrel by the Indian Limitation 
Act, 1908; sch. I., art. 106, from suing for 
an account, more than three years after his 
death, in the absence of proof of an agree¬ 
ment whereby she became a partner in his 
place; the fact that the deceased partner’s 
share continued to be dealt with in the 
partnership books is no evidence of such an 
agreement. Jatti v. Banwari Laj, - 192 

7'- - Joint Family Ptroperty — Dayab- 
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8 . 


- -Joint Family Property—Mortgage 

A ecdssity Rate of In forest—Compromise 
of former Suit—Alleged admission. 

To n suit upon a mortgage of property of 

a joint Hindu family at a high rate of 

interest it was pleaded that there was no 

necessity for the mortgage, and that the 

property was “not at all liable for payment 

of the amount claimed.” The first defendant. 

had compromised a former suit upon another 

mortgage of the property to the same 

plaintiff, and I>v the agreement (which was 

embodied in a decree) had acknowledged 

that the mortgage now sued on was binding 

upon him, and that the principal and interest 
uncliT it were tlue: — 

Held, that the pleading entitled the 
defendants to contend that there was no 
legal necessity for the high rate of interest 
charged; that the compromise agreement 
in the former suit did not constitute an 
admission of necessity either as to the 
Principal or interest, but merely a reservation 
to the plaintiff of his legal rights under the 
mortgage; and that even if the compromise 
was an a*.mission it did not amount to such 
Proof of a justifying family nccessitv as 
would discharge the onus upon the plaintiff 
with regard to the excessive rate of interest. 

Xasir Be gam v. Rao Raghunath Sin ah 
M919) L.R. 4(> I.A. 145 followed. Ram 
Brjhawan Prosad Singh r. Nathit Singh 

14 

-Partition—Land partly in foreign State 

See Registration 2 


Self-acquired property 
father to son. 


— Devise bv 


haga—Blending of self-acquired and joint 
Property. 

Where a member of a joint Hindu family 
blends his self-acquired property with 
property of the joint family, either bv 
bringing his self-acquired property into a 
joint family account!, or bv bringing joint 
family property into his separate account, 
the effect is that all the property so blended 
becomes joint family property. ' The above 
•rule applies in the case of brothers living 
together and forming a joint, family governed 
by the Dayabhaga. Rajani Kant a Pal r. 

J aga Mohan Pal - . _ _ ^ 


Sec Ormi Estate. 

INCOME TAX —Competence of Appeal to 
Privy Council—Case stated—Indian Income 
Tax Act (VII. of 1918), s. 61 — “Final 
judgment', decree or order 3 '—Betters Patent , 
High Court, cl. 39— Privy Council Practice 
—Special Leave to appeal. 

An appeal to the Privy Council does not 
lie under ch. 39 of the Letters Patent of the 
Bombay High Court from a decision of the 
High Court upon a case stated and referred 
to the Court by the Chief Revenue authority 
under s. 51 of the Indian Income Tax Act, 
1918, since the decision is merely advisory 
anu therefore is not a “final judgment, 
decree or order” within the clause. 

In order to determine whether the judg¬ 
ment of a Court upon a case stated is final 
or merely advisory, it is necessary to 
examine closely the language of the enact¬ 
ment under which the case is stated. Where 
under the enactment the case is stated for 
the “opinion” of the Court prima facie the 
.iu'-gnienr is advisory merely; where f err 
“decision’ or “determination,” prima facie 
it is not merely advisory; the fact that the 
functionary stating the case is, or is not. 
bound by the decision is not conclusive in 
considering its nature. On the last point 


* 
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INCOME TAX— continued. 

mentioned In re Knight and the Tabernacle 
Permanent Building Society [1892] 2 Q.B. 
613, 619 commentod on. 

Their Lordships, while not holding that 
the Royal Prerogative to grant special leave 
to appeal was limited by the provisions of 
the Letters Patent on the principle laid 
down in Attorney-General v. Dr Keysets 
Jioyal Hotel [1920] A.C. 508, observed that 
they would be slow to advise the granting 
of special leave when the subject of appeals 
had been dealt with in the Letters Patent. 
Tata Iron and Steel Co.^ ld. v. Chief 
Revenue-authority, Bombay - - 212 

2. - Mandamus—Duty to state Case — 

Jurisdiction of nigh Court—Excess Profits 
Duty — Government of India Act, 1915, (5 <[• 6 
Geo', a c. 61), 5. 106, subs . 2-Specific Belief 
Act (I. of 1877) s. 45— Indian Income Tax 
Act (VII. of 1918), s. 51. 

It. is the duty of the Chief Revenue- 
authority under s. 51 of the Indian Income 
Tax Act, 1918, to state a case and refer it 
to the High Court when in the course of an 
assessment a serious question of law arises. 

Julius v. Bishop of Oxford (1880) 5 App. 
Cns. 214*. 222 applied. 

The High Court has power under the 
Specific Relief Act, 1877, s. 45 to make an 
order requiring the Chief Revenue-authority 
to perform that duty, the power not being 
“the exercise of original jurisdiction in any 
matter concerning the revenue,” so as to be 
excluded by the Government of India Act, 
1913, s. 106, sub-s. 2. 

A question whether certain interest- 
laaring securities owned by a company were 
or were not “employed in the business’’ of 
the company for the purposes of s. 6 of the 
(Indian) Excess Profits Duty Act (X. of 
1919), is a serious question of law which 
should be referred; there is power to order 
a reference although the Chief Revenue- 
authority is “satisfied that. ... a reference 
is unnecessary.” 

Chief Commissioner of Income Tax v. 
North Anantapur Gold Mines (1921)1.L.R. 
44 M. 718 disapproved. Alcock, Ashdown 
& Co., Ld. v. Chief Revenue-authority, 
Bombay ----- 227 

INTEREST—Mortgage of joint family pro¬ 
perty—Rate of interest. 

See Hindu Law 8. 

JURISDICTION—Reference by Government 
to High Court. 

See Summary Settlement. 

LIMITATION —A dverse Possession—Hindu 
^charitable EndowmcnthdJdoWe declaring Trutit 
—Possession continuing after Decree — Be¬ 
rov cry of Trust Property—Indian Limitation 
Act (IX. of 1908), .•?. 10; Sch. /., arts. 

134, 144. . 

By a registered deed executed in 1890 the 
appellant’s grandfather endowed a cliattram 
with immovable property. In 1898 the 
first respondent purchased part of the 


LIMITATION— continued. 

property at a sale in execution of a decree 
against the appellant’s father, the then 
trustee, for debts incurred by him; the 
purchaser and the other respondents who 
claimed under him had been in possession 
■since that date. In 1904, in a suit to which 
the first respondent was a defendant, the 
appellant obtained a decree declaring the 
validity of the trust. In 1913 the appellant, 
haring been appointed trustee by the 
District Judge, sued, tho respondents for 
possession of the purchased property: — 
Held, that the decree of 1904 did not 
operate as res judicata so as to preclude the 
respondents from asserting that the property 
was now theirs., and that the suit was 
barred under either art. 134 or art. 144 of 
the Indian Limitation Act, 190$. Sch. I.; 
the decree merely emphasized the fact that 
the purchasers’ possession was adverse. 
Further, that under s. 10 of that Act a 
claim to recover trust' property from an 
assignee for valuable consideration with 
notice, can be defeated by adverse possession. 
Subbaiya Pandaram v. Mahamad Mustapha 
Maracayar ----- 295 

- Oudli under-proprietary right—Cancel¬ 
lation of notices of ejectment— 
Subsequent possession. 

Sec Oudh IT n^derTroprhtt ary 
Right. 

MAHOMED AN LAW— Waif — Khanlath — 
Bights of Sajjadanishin—Vesting of Property. 

In an appeal raising questions as to the 
existence at a place in the Punjab of a 
khankali, a Mahomedan religious institution 
of the character dioseribed in the judgment, 
and as to the rights of the sajjadanishin, or 
superior, of the institution. 

Held, on the facts (1.) that the existence 
of the khankali was established; (2.) that 
the appellant being the eldest Son of the last 
sajjadanishin, and having been formally 
installed with the consent of the first re¬ 
spondent. was sajjadanishin and manager; 
(3.) that in addition to a mosquo, which 
was admitted to be a wakf, the shrine, with 
its astana (court) and surrounding hujras 
and gates, and the astanas of the mosque, 
were property attached to the kliankab, n 
dedication as wakf (though not made ex¬ 
pressly) being the proper inference from the 
circumstances: Jcwun Doss Salioo v. Shah 
Kubecr-ood-dcen (1840) 2 Moo. T. A. 390 
followed; (4.) that having regard to an 
undertaking given by tho appellant, at his 
installation he must share the surplus 
offerings after deducting all outgoings (in¬ 
cluding a reasonable remuneration to the 
sajjadanishin) with the respondent, his 
nephew. 

Observations in Vidya Varuthi Thirtha 
v. B alusami Ayyar (1921) L.R. 48 T.A. 
306, 323 explained . Khwaja Muhammad 
Hamid v. Mian Mahmud - - - 92 

-Mortgage of wakf property. 

See Mortgage 3. 
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MEMONS —Succession — Halai Mem on of 
Kathiawar—Custom — detention of Hindu 
Lou- — Evidence—Judgment of Foreign Court. 

Ha la i Menion.s of Porbandar in Kathiawar 
follow in matter^ of sucoessioii and inherit¬ 
ance Hindu law and not Mahonf-dan law 
differing in that respc*et from Halai momons 
of Bombay. So held upon evidence of 
custom among Halai Minions in. Porbandar. 
judgments of the Courts of the Native State 
having local jurisdiction being treated as 
part of the evidence. 

Consequently, upon the death intestate at 
Bombay of a Halai Memon of Porbandar 
who had carried on business for manv years 
at Bombay but was found to be domicil 1 
in Porbandar, his only son takes the whole 
estate to the exclusion of a daughter. 

Abdurrahim Tlaji Ismail Mill?,, v. Tfati- | 
mabai (PH5) L.R. 43 r.A. 3.3 referred to. 
Khatubai r. Mahomed IIa.ii Abu - 108 

MONEY PAID—Agreement discovered to be 
void. 

Sec Contract 1 , 2. 

Coercion Statutory cause of action. 
See Company. 

Decree Supersession by later decree. 
Sec Caf.se op Action. 


MORTGAGE —Tn tcrest—Offer to di^charge — 
Refusal to accent Pay ment-Waiver of Tender 
Mortgagee i n Possession—Fixed a n n ua l 

Sum for variable Expenses—Validity of 

Provision. 

If a mortgagee unequivocally refuses a 
proposed payment of the amount duo. the 
mortgagor is not bound to make a formal 
tender of it and the mortgagee cannot 
recover interest accruing subsequently. 

Hunter v. Daniel (1845) 4 Hare, 420, 433 
applied. 

But a letter arguing that payment was 
not necessary, having regard to an unen¬ 
forceable provision in the mortgage—namely, 
that upon a default the mortgagee can 
purchase the property for the outstanding 
amount is not a refusal which dispenses 
with the necessity of a tender. It was 
therefore not necessary to decide whether 
the above rule applied where the mortgagor 
has not the money or the control of it. 

A term in a mortgage whereby the mort¬ 
gagee in possession can charge a fixed annual 
sum in respect of several charges and 
expenses of a variable amount is not invalid 
as giving the mortgagee an advantage 
which he is not entitled to exact. Chalikaki 
Venkatarayanim v. Zamindar op Tuxi 41 

2. Priority—Mortgage to secure future 

Advances—Deposit of Documents of Title- 
Subsequent Mortgagee not asking for the 

Documents—Constructive Notice—Transfer of 

fnTo y Act (IV ‘ of 1882)> 3159 > 78 > 

Where a mortgage made to secure future 
advances does not express the maximum 


MORTGAGE —contin ued. 

sum to be secured thereby, the effect of 
fiS • • 9 and 80 of the Transfer of Property 
A< t, 1882, is that the mortgagee does not 
obtain in respect of an advance subsequently 
made priority over a mortgage of the same 
property made before that advance, even if 
the second mortgagee lias notice of 
the prior mortgage. Therefore, it was not 
material in the case to consider whether 
notice was to be imputed to the second 
mortgagee because lie has omitted to inquire 
for the documents. Sect. 78 is not applic¬ 
able, as the omission does not induce the 
making of the further advance. 

A mortgage by deposit of documents of 
title, where validly made*, is a “mortgage” 
in the seme of the Act, including ss. 78, 79 
an*: 80; in India there is no distinction 
between a legal and an equitable mortgage. 

Sembla. that a mortgagee who takes a 
mortgage in one of the towns mentioned in 
s. 59 (as amended by Act. VI. of 1904, s. 4) 
without asking whether the documents of 
title are already pledged, has notice within 
s. 3 ot the Act of L882. In the case of a 
mortgage taken elsewhere, the question of 
noticb depends upon the circumstances, 
including the remoteness from those towns. 
Imperial Bank op India v. U Rai Gyaw 
Tiif & Co. - . . . 283 


_ 3 - - WaJc f Property—Severable Family 

Interest—Absence of Necessity—Effect of 
M art gage—Li m it at ion. 

A deed of wakf contained severable pro¬ 
visions for substantial religious purposes 
and for the benefit of the settlor’s family. 
Tn 1899 the niutawalli mortgaged the 
property tor a purpose unconnected with 
the wakf, and in 1906 a final decree for fore¬ 
closure and possession was obtained. In 
1913 the appellant, a,s successor in the 
office of mutawalli, sued to recover the 
property. It was found that the late 
mutawalli was in possession within twelve 
years of the suit being brought:— 

Held (following Vidya V and hi Tliirtha 
v. Balusami Ayyar (1921) L.R. 48 I.A. 
302). that art. 134 of Sell. I. of the Indian 
Limitation Act (IX. of 1908) did not apply, 
and that the suit was not barred bv limita¬ 
tion ; and that the appellant was entitled 
to recover that property free of anv charg- 
upon the interest of the settlor’s family 
under the deed of wakf. Abdfr Rahim v. 
Narayan Das Aurora ... 84 

-Suit to realize interest—Subsequent suit 

to realize principle. 

See Procedure 2. 

OUDH ESTATE— Construction, of Deed of 
S rtf lenient—“Heirs and reprdsen tat ides’ 

“As provided by Act /. of 1869, s. 22”— 
Mitakshara — Father devising self-acquire a 
Property to Son—Oudh Estates Act (/. of 
1869), ss. 15j, 22. 

The holder of an Oudh taluqa in list 2 
under Aet I. of 1869 executed in 1871 a 
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OUDH ESTATE— continued. 

deed of settlement, which provided that 
after- the deaths of himself, and the son and 
widow of his eldest 40 U (to each of whom a 
life interest was given),, his second son L. 
“and his heirs and representatives shall 
succeed to the entire estate, as provided by 
s. 22 of Act 1. of 1869.” The transfer 
operated under s. 15 of the Act (as imalh 
established by Ghulom Abbas Khan y. 
Amatul Fatima (1921) L.R. 48 l.A. 13o) 
to take the estate out of the special limita¬ 
tions of descent, and the chief questions 
arising upon the appeal were, what estate 
or interest L. took under the settlement, 
and whether he could dispose of the estate 
by will:— . ... 

Held, (1.) that L. took an absolute interest 
in remainder. The words “heirs and repre¬ 
sentatives” were to bo treated as words ^ot 
limitation not purchase, and the words “a> 


OUDH UNDER-PROPRIETARY RIGHT— 

coli t inucd. 

did not by lapse of time convert, him into an 
under-proprietor; his possession was not 
adverse, and s. 28 of the Indian Limitation 
Act, 1908i, did not apply, a*s the appellant 
could not sue for possession. Mohammad 
Mumtaz Ali Khan v. Mohan Singh - 202 

that 


2 . 


-Prescript ion—Decree in 


1868 


provided by s. 22 of Act I of 1869’ co 
be rejected either as an idlp attempt to 
derogate from the grant, or as words ot 
description inappropriately used; thus avoid¬ 
ing a construction involving an attempt to 
create a line of succession impossible under 
the rule in the Tagore Case (1872) L.R. 
I.A. Supp. 47. 

(2.) That L. took tlie estate as self-acquired, 
ami not ancestral, property and could dis¬ 
pose of it by will. Before the deed was 
excuted the estate was held under the Act, 
and would have descended to a single heir 
theicunder and not according to tb>e Mitak- 
shara Jaw; it was therefore unnecessary to 
HiCcide whether in the case of a devise to a 
son of self-acquired property, which otherwise 
would have descended according to the 
Mitakshara,. the son takes the property as 

ancestral or self-acquired, but the conflicting 
decisions of the Hjgli Courts on that question 
were reviewed. Lal Ram Singh u. i)ti’UTY 
Commissioner op Partaugarh - - 265 

OUDH UNDER-PROPRIETARY RIGHT— 
Limitation—Cancellation of Notices of Eject¬ 
ment- _ Adverse Fetpseixion—Oiulh llcnt Act 

(A XU. of 1886), **.53,54,. 108—Continuance 
of Possession—Indian Limitation Act {IX. 
of 1908), #.28. 

In 1893 the respondent obtained a decision 
of the Revenue Court under the Oudh Rent 
Act, L88ty. s. 108, cancelling a notice of eject¬ 
ment served on him by the appellant, the 
laluqdar, under SB. 53, 54l the Court holding 
that there was reasonable ground tor sup 
nosing that tin- respondent was an undcr- 
propnetor and not a tenant subject to 
ejectment under the Act. Subsequently the 
respondent remained in possession, making 
to the appellant the same payment as before. 
In 1913 the respondent sued for a declaration 
that he was an under-proprietor. It was- 
established that lie was not an under- 
proprietor, unless he had become so by 

prescription or limitation: . A 

!I<$d, that the *espoudont,s unfounded 

assertion of uuder-proprietary rights ui 189J 


occupants Thekadars—Existence of Under¬ 
prop, ictarg Rights continuously •recognized 

since Decree. 

About 1915 the taluqdar of au Oudh estate 
sued occupants for a ueelaratiou that they 
had no proprietory or under-proprietar) 
rights. In 1868 a decree had been made 
declaring that the occupants were theka- 
dais, not pecktadars. it appeared, how¬ 
ever, that ever since 1869 until shortly befoie 
the present suit the existence of under- 
propnetary rights in the occupants had been 
recognized in the wajib-ul-arz and every 
other public document in evidence; and), in 
spite of the decree, there had never been 
any occasion upon which under proprietary 
rights in the occupants had been upheld 
including a settlement about 1898:— 

Held (affirming the .Judicial Commis¬ 
sioner's Court), that the title of the defemluuts 
as under-proprietors could not now be 
overthrown. Pirtiiidal Singh v. Ganksh 
Din Singii • 210n 

PARTNERSHIP —l’aitner’s widow claiming 
account—Limitation. 

Sec Hindu Law 6. 

PATNI: Sec Bengal Tenancy. 

PROCEDURE — Admission of additional Evi¬ 
dence on Appeal—Code of Civil Procure 
( Act IX. oj 1908), Order xli., r. I,—Privy 
Council Practice. 

The jurisdiction ol' an Appellate Court 
under Order xli., r. 27 (1.) (b), of th^CivU 
Procedure Codq, 1908, to admit additional 
evidence is not confined to cases in which the 
Court itself discovers a lacuna or defect and 
requires evidence to fill up or remedy it. 
Um.er the words “or for any other sub¬ 
stantial cause” an Appellate Court has a 
discretion to admit further evidence upon 
the application of a party. 

The Judicial Committee ha* unrestricted 
power to admit documents where sufficient 
ground is shown for their not having been 
produced at the initial stage of the litigation. 
Kessowji Issur v. Gnat hulian Peninsula 
Ry. (1907) L.R. 34 I.A. 115 distinguished. 
iNDARJIT I’RATAl* SAIII V. AMAK SlNGIi 183 

2. _ Mortgage — Cause, of Action — Suit 

to realize Interest—Subsequent Suit to realize 
Principal—Code of Civil Procedure ( V. oj 
1008), Order ll., r. 2. 

If a mortgage deed provides for the 
payment of principal and interest as inde- 
pendent obligations, Order ll, r. of the 
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PR 0 CED URE —co n t i n lied. 

Dude of Civil Procedure, 1908, does not 
preclude the mortgagee from suing to recover 
the principal by reason of his. having pre¬ 
viously sued for a personal decree for the 
interest due. But in the case of a mortgage 
deed which upon a default in the payment 
ot interest gives the mortgagee the right to 
lealize both the principal and interest if 
lie mortgagee upon a default occurring, sues 
to realize the interest from the property, 
lie rule precludes him from afterward* 
suing to realize the principal due, even if 
0 his plaint in the first suit he has purported 
to reserve the right to do so. 

(Zf?7T l Muhammad Zakariya 

(1021) L.R. 49 I.A. 9 followed. Kisuav 
Narain v. Pala Mal . . . {\ 5 
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REGISTRATION— continued. 


India, but so that the shares should be equal 

taking into account the <livision of the 

1 'availcore properties which had taken 

place: — 

11 'td^ (1.) that the agreement, so far as it 
went, was a<imissible in evidence having 

17 ’ sub -®- 2 ( v), of the Act; 
(-■) that the plaintiff was bound by the divi¬ 
sion in Travancore, and that there should be 
a partition m equal shares of the properties 
Bntish India. Rajangam Ayyar v. 
KAJANGAM Ay yak - . . jgg 


REGISTRATION Equitable Mortgage — De- 
pond of Deeds—Docu me at constituting the Bar- 
gone—Indian Evidence Act (I. of 1872 ) 91 

Indian liegmtration Act (A VI. of 1908), 

s. 1, -Receiver-Dissolution of Partnership- 

Power to Mortgage. 


W hen upon a mortgage by deposit of title 
• beds a document is drawn up constituting 
he bargain between the parties the document 
is not admissible in evidence to prove the 
mortgage unless it is registered under the 
Indian Registration Act, and oral proof of 
the mortgage is in admissible. 

no Mcht “ v - C,ia ' 1 Ma Phee 
(IJlb) L.R 43 1.A. 122, 125 followed and 
Ke da math Dutt v. Sliamloll K hat try (1873) 
11 Ben. L.R. (O.C.J.) 405 approved. 

A receiver appointed to take charge of 
lie property of a firm pending proceedings 
or a dissolution, with power to do all tiling 
necessary for the realization and preservation 
ot the assets, has not power to mortgage 
he property without the sanction of the 
Louit. Subram ox i an v. Lutciiman - 77 

2 \ ~ Partition—Written Agreement as to 

Division—Partition Deed to be executed _ 

Part of Properties in Foreign State—Indian 
Keg Oration A at (XVI. of 1908). s 17. 
SUb-S. 2 (v). 

A joint family governed by the Mitakshara, 
and consisting of two brothers, owned 
immovable properties in Travancore State 
and in Bntish India. They executed an 
agreement dividing the properties; it {.‘Pro¬ 
vided that a deed of partition should be 
executed and should be registered in British 
India and in Travancore, and that until 
that was done the agreement should be in 
force. By a deed of partition as to the 
Travancore properties the elder brother 
obtained the larger share therein. The 
younger brother sued to enforce the agree- 
ment as to the properties in British India. 

I he High Court held that the agreement 
not being registered under the Indian 
Registration Act was not admissible in 
evidence to support the claim; treating the 
suit as one for a general partition' the Court 
ecreed a partition of the properties in British 


KES JUDICATA—Declaration of trust— 

Party subsequently remaining in 
adverse possession. 

See Limitation. 

SALE OF GOODS— Damage — Failure to 
deliver—Government Control of Coal — Restrie- 

hon on Use of Wagons—Indent in favour of 
Consumers—Alleged Absence of Market. 

Py a contract made in Bombay on 
October Ip 1917, the appellants bought 
Irom the respondents 12UU tons, of steam 
coal, to l»e delivered by instalments of 200 
Ions monthly to a depot in Bombay which 
the appellant used, it being provided that 
an indent was to be furnished by the buyers, 
and that the coal was to be delivered from 
stock. 1 he supply of coal in India was 
subject to Government regulations which 
provided that railway wagons were to be 
supplied only on indents signed by the actual 
consumers ami certified. The buyers fur¬ 
nished a certified indent for the coal signed 
by an ice factory, and providing for the 
coal being unloaded at Byculla (Bombay) 
railway station. The sellers having failed 
to deliver part of the coal contracted for, 
the buyers suod them for damages. The 
appellate Court dismissed the suit on the 
ground that the buyers had not proved 
that they had suffered any loss by reason 
of the undelivered coal not reaching the 
indentors. There was a market for coal at 
Bombay at the time of the breach:_ 

Uckh that the contract could not be treated 
as one for the delivery of coal for the purpose 
only of supplying the iudentor, and that the 
buyers were entitled to recover the difference 
between the market price and the contract 
price when the breach occurred. Keshavlal 
Brothers & Co. v. Diwanchand & Co. 142 


2 . 


- Goods to be manufactured by named 

Mdts—Failure of Mills to deliver — Con¬ 
sequent breach by Sellers—Construction of 
L ontract—Frustration—Implied Condition. 

By a written contract dated November 26. 
1917, the respondent firm sold to the 
appellant firm 864 bales of d ho ties as specified 
to be manufactured by named mills, with 
whom the sellers had contracted for a larger 
number of bales. The contract provided 
that the goods “are to be taken delivery of 
as and when the same may be received from 
the mills; delivery to be caused to be given 
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SALE OF GOODS — continued. 

in full by December 31, 1918.” The sellers 
delivered only part of the goods, owing to 
the mills failing to manufacture or deliver 
to them the balance: — 

Held, that the buyers were entitled to 
recover damages from the sellers; the 
stipulation as to delivery quoted above did 
not limit the goods to be delivered to those 
supplied by the mills in 1918, did they 
make delivery by the mills a condition 
precedent, and the sellers were not relieved 
of their obligation by frustration of the 
contract*, or by an implied condition. Ilrit- 
NANDRAI FULCHAND V. PRAGDAS BlJDHSEN 9 

SALE FOR REVENUE — Arrears—Entry in 
Collector’s Book-Presumption of Correctness 
—Construction of Kabuliyat—Act IX. of 
1859 —Indian Evidence Act (I. of 1872), 
s. 114. 

A holding t was sold under the Bengal 
Land-Revenue Sales Act, 1859, for arrears of 
revenue appearing from the books kept in 
the office of the Collector. The holder ha 1 
taken over an existing holdings and thereupon 
had signed a kabuliyat dated November 10, 
1862, agreeing to pay the annual jama, the 
date when the rent was due not being 
mentioned. The High Court held that no 
revenue was in arrear at the date of the sale, 
because the kabuliyat should be construed 
as establishing a letting under which the rent 
was payable, not at the end of the Bengali 
year, but on November 10 in each year:— 

Ildd, that there was an arrear of revenue, 
since the kabuliyat could not properly be 
construed as above mentioned, and the 
entries in the Collector’s books were to be 
presumed to be correct under s. 114 of the 
Indian Evidence Act, having regard to 
Illustrations (e) and (/). 

The High Court having omitted to express 
an opinion on an issue whether the under¬ 
tenancies were protected under s. 12 of 
Bengal Act VII. of 1808, their Lordships 
repeated observations in Tarakant Bannerjee 
v. Puddomoney Dovsee (I860) 10 Moo.I.A. 
470, 488 to the effect that it was much to be 
desired that in appealable cases opinions 
should be pronounced upon all important 
points. Mahomed Solaiman v. Biredra 
Chandra Sinoii - 247 

SARANJAM -Grant of Revenue or of Land- 
Absence of Presumption—Iliyht of Resump¬ 
tion. 

A taranjam may be either a grant of the 
soil, and the whole revenue derived from it, 
or a grant of the royal share of the revenue 
only. It must be determined in each case 
upon the facts what was the quality of the 
original grant, although it may be that it is 
ordinarily a grant of the royal revenue only. 

Suryanarayana v. Patanna (1918) L.R. 
45 I. A. 209, and Chidambara Sivaprakasa v. 
Veerama Rcddi (1922) L.R. 49 I.A. 280 
applied. 

« A 


S AR AN J AM —contin ued. 

In the present case, in which the plaintiff ’3 
ancestor appeared to have been in possession 
of the land at the time of the original grant, 
it was held, having regard to the language 
of the documents and to other circumstances, 
that, the grant was of the land ; and that the 
Government, exercising the right of resump¬ 
tion, was entitled to eject the plaintiff not 
merely to reassess the land. Although there 
was a certain onus upon the Government 
to justify its disposse-sion of the plaintiff, that 
was of little materiality, since a definite 
conclufdlon in fact could bo drawn as to the 
quality of the estate granted. SECRETARY o’’ 
State, India v. Laxmibai ... 49 

SPECIFIC PERFORMANCE: See VENDOR 

*xtix PlTDfXlf ACER 


SUMMARY SETTLEMENT —Lands held 
under Treaty or on political Tenure—‘'Inam 
dharmadaya”—Reference by Government to 
High Court—Bombay Summary Settlement 
Act (Bom. Act II. of 1803), s. 1, cl. 2, *. 10- 
Bombay Revenue Jurisdiction Act (.V. of 
1870), s. 12. 

By th‘ Bombay Revenue Jurisdiction Act, 
1870, s. 4, no civil Court is to exercise juris¬ 
diction (inter alia) in the matter of any 
claim against the Government relating to 
lands held under treaty or on political tenure; 
by s. 12, on the trial or investigation of any 
claim which), but for the passing of that Act, 
might have beeen entertained by a civil 
Court, the Government may refer any 
question to the High Court for decision. 

In 1818 the British Government by sanad 
granted villages in two taluqas, and shortly 
after* ceded the taluqas to Kolhapur State 
subject to the grants; in 1921 the ruler of 
that State granted further villages in the 
taluqas to the same grantee. By a treaty 
made in 1827 the taluqas were handed back 
to the British Government, which guaranteed 
the villages to the descendants of the grantee. 
About 1804 a summary settlement of the 
village wa» made with grantee’s don. 
The Privy Council having in 1915 held valid 
an adoption made bv the widow of the 
grandson of the grantee, the appellant 
represented to the Bombay Government that 
it was ineffectual in the absence of hto consent; 
he contended that the lands were held under 
treaty or on political tenure, and consequently 
were excluded from the settlement by Bom. 
Act II. of 1803, s. 1, cl. 2: The Bombay 
Government thereupon referred to the High 
Court the question whether the settlement 

was valid:— 

0 

Held, (1.) that the appellant’s claim was 
one in the matter of which s. 4 of Act A. 
of 1870 excluded the jurisdiction of the 
civil Courts, and consequently that the 
Government had power under s. 12 to refer 
the question to the High Court; and 
(2.) that the summary settlement was valid. 
The lands were not held under treaty but 
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SUMMARY SETTLEMENT— continued. 


under the original sanads; the expression 
‘mam dharmadaya” in the grant excluded 
the view that it was made on political 
grounds, and the occasional use of the words 
Jugir and “saranjam’’ in correspondence 
could not derogate from the language cf 
the grant itself; further, by s. 10 of Bom. 
Act. II. of 18G3, the question whether the 
lands were held on political tenure was to I..* 
determined by the Government, and as the 
settlement had been made after disputes ns 
to the character of the holding, the Govern¬ 
ment must be taken to have determined 
that the lands were not so held. Mvim-wv 

op Kolhapur t*. Bala Mahakaj Y . ‘ 3 08 


VENDOR AND PURCHASER_ 


formatter-—Agreement for Sate 
Preparation- of Contract by 
dit ion "—Conslmotion. 


■Specific Per- 
■Provision for 
Vakil —“C 011 - 


Documents may upon their true construc¬ 
tion, amount to a binding contract for the 
sa e and purchase of immovable propertv 

enforceable by specific performance, although 

. •> P ,<)V1 de tor the preparation of a contract 

»' a-vakil, and that provision with other 
terms of the agreement is described in the 
translation of the documents from Gujarati 
as a condition. 

nmYi 1 R^frtM-WiUlcnburg v. Alexander 
(191-2] 1_( h. 284 distinguished. Hariciiand 
Mancharam v. Govind Luxman Gokiiale 

25 


WATAN LANDS— Claim to permanent Ten¬ 
ancy — Limitation — Adverse Possession — 
Statutory Restriction Alienation — Bombay 
Act III. of 174, s. 5. 

Persons who, and whose predecessors in 
title have claimed to be, and were, tenants 
ol service watan lands cannot acquire title 
to a permanent tenancy of the lands by 
adverse possession as against the watandars 
from whom they hold. 

Radhabai v. Anantrav (1885) I.L.R. 9 198 

distinguished and commented upon. 

Having regard to the prohibition, imposed 
in the interest of the State by Bombay 
-G t Hr. of 1874, s. 5, against alienation by a 
watamlar: — 

Quaere, whether even a stranger claiming 
under an absolute assignment from a 
watamlar can acquire by adverse possession 
title against the grantor’s successor; also, 
whether, upon a contention that title has 
been so acquired, the Secretary of State for 
India in Council is not a necessary party. 
SaV.YDALC'EKAR V. RAGHUNATII Yen KATES H 

265 

WORDS AND PHRASES: — 

- “Arising and accruing”: See Appor¬ 
tionment. 

- “Condition” : See Vendor and Pur¬ 
chaser. 

- “Heirs and reprosentafives’*: See Oudh 

Estate. 

- “Inam dharmadaya” See Summary 

Settlement. 
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